February, 1940 


4 


3 


TAXES AND PHILANTHROPY 
COOPERATIVE SECURITIES RESEARCH - 
21st MID-WINTER TRUST CO 


Public Opinion of Trust Institutions 
Symposium on Trust Investments. 
Trust Indenture Act of 1939 — 

Duties of Successor Trustees 

Double Taxation of Intangibles 
Customer Relations 

Statewide Trust Cost Study 
Exculpatory Clauses 

Institutional Investors 








\ 
> 


TRUSTS and ESTATES 
formerly 
TRUST COMPANIES 


A MONTHLY MAGAZINE DEVOTED TO THE INTERESTS OF FIDUCIARIES 
Founded 1904 by C. A. Luhnow 


VOL. 70 FEBRUARY, 1940 


Articles 
TAXES AND PHILANTHROPY ; : f 
C. Lowell Harriss 
COOPERATIVE SECURITIES RESEARCH 
Henry L. Umbarger 


REPORT OF PROCEEDINGS 

21st MID-WINTER TRUST ee A. B. A. 
On the Trust Horizon—Introduction ; 
The Value of Fiduciary Associations—Clark . 
Investor’s Stake in Government Finance—Lutz 
Public Opinion of Trust Institutions—Roper 
The Public Must Know—Johnson . . 
Government Obligations and Municipals—Shelor 
Preferred Stocks—Drew 
Common Stocks—Prud’ Homme 
Mortgages and Real Estate—Utter 
Trust Indenture Act of 1939—Roberts . , 
Duty to Inquire into Acts of Predecessor—Shattuck 
Personal Relations in Trust Business—Harris . 
Making Foreign Travel Safe for Intangibles—Headley_ 
Why Customer Relations ?—Irwin c ; 
Making a Statewide Cost Survey—Brown  . 
Effect and Scope of Exculpatory Clauses—Fletcher 
Trust Officers and Federal Legislation—Wiggins 
Investment Problems of Endowed Institutions—Tighe 
Handling Investments for Institutional Trustee—Williams 


Current News and Discussion 


Corporate Trust Fees Raised . 

J. P. Morgan to Form Trust Company . 

Legislation to Increase Personal Trust Fees (N. y. ) 
WaxAhacHie Letter ‘ 

Who is the Boss ?—Kditorial . 


ee eto oa ange SER. ep Make. ae ae ee ae 
OFT. GEA A ORME OO Re AE Se ME Se Es ne 


PED Pen cea Sy oe 


Regular Features 


Current Trust and Probate Literature 
New Business . 
FIDUCIARY DECISIONS 
Personnel Changes . 
Wills of the Month . ‘ ‘ ‘ * P A ‘ 
Index—Topical and Advertising . : 230 
Copyright 1940 Fiduciary Publishers, Inc. 


Published by FIDUCIARY PUBLISHERS, Inc., 50 East 42nd Street, New York. Tel. Vanderbilt 6-0310 
CHRISTIAN C. LUHNOW, Editor P. Pururp Lacovara, Legal @ Asst. Editor 
JULES BACKMAN, Investment Editor 
Entered as second-class matter February 6, 1939, at the post office at New York, N. Y., under the Act of 
March 3, 1879. Additional entry at Paterson, N. J., July 23, 1936. 
Subscription, $5.00 per annum; Canada, $5.50; Foreign, $6.00; Single Copies, 60 cents 
Advertising rates on request Publisher reserves right to reject any copy 
TRUSTS and ESTATES is not to be considered as endorsing the views which may be advocated in signed articles. 





TRUSTS and ESTATES—Feb. 1940 


- Executor : CusTopiAN OF SECURITIES : TRUSTEE 


MANAGEMENT OF INVESTMENT PORTFOLIOS 


You are cordially invited to 


inquire about the services of 


City Bank Farmers 
iataateaniis Lrust Company 


Transfer Agent, Registrar, Trustee for Corporations 


Mortgage Management 


Head Office: 22 Witt1am Street, New York City 
Uptown Office: Mapison AVENUE AT 42ND STREET 


Brooklyn Office: 181 MONTAGUE STREET 


MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 





Taxes’ and Philanthropy 


The Government Subsidy of Charity 


C. LOWELL HARRISS 
Faculty of Columbia University, New York 


ENEROUS Americans have, for 

generations, devoted much of their 
private wealth to the general welfare of 
the public. They have enabled philan- 
thropic institutions to make invaluable 
contributions to American life and 
world progress. Neither government 
domination nor a feudal noblesse oblige 
has been the outstanding characteristic 
of this “American way.” Recently, 
however, the wealthy have been called 
upon to pay increasingly heavy taxes, 
at the same time that their investment 
income has been reduced substantially. 
Are these taxes—out of thinner incomes 
—drying up the springs which supply 
private philanthropy and forcing the 
wealthy to revoke charitable provisions 
of their wills? 

Frequently the captain of industry 
has turned philanthropist. Obituaries 
read as if no higher praise could be 
conferred than the title “philanthro- 
pist.” Sins committed in acquiring for- 
tunes seem often to be forgiven by a 
grateful community when the left-over 
fruits are used virtuously. Popular jus- 
tification for the existence of fabulous 
fortunes has frequently been found in 
some of the uses to which they have 
peen put. 


Savior of a Free Society 


RUITS of American philanthropy 

have been so valuable that we have 
leaned heavily upon individual gener- 
osity to support obviously useful and 
necessary functions. These functions 
must be supported if opportunity is to be 
truly democratic, if material and moral 
progress are to be assured. On scru- 
tinizing some of these functions, one 
becomes increasingly aware of the vast- 
ness of the needs still to be met, the 
poverty not alone of money but of spirit 
and opportunity. 


Before us are great undeveloped po- 
tentialities for human progress. A cru- 
cial test of a free society, and of a rela- 
tively rich community, may be the ade- 
quacy with which its members provide 
on a voluntary basis for obvious needs 
of the society. 


If individuals do not volunteer to 
carry the responsibility, the community 
will be compelled to assume it. Such 
an outcome will be very unwelcome to 
many who traditionally prefer volun- 
tary action by individuals to “coercive” 
action by the government. To the ex- 
tent that the needs are adequately met 
privately, there will be no just demand 
for government domination. 


Income, estate, and gift tax rates have 
reached new heights during this decade, 
especially in the higher brackets. If 
the government thus takes so much of 
one’s income or estate, how can one pos- 
sibly afford to be generous? The an- 
swer is: The government, within wide 
limits, relieves a person of much or all 
of the tax if he uses his property for 
any of a very wide variety of charitable 
purposes. 


Privileges under Tax Laws 


EDERAL estate and gift tax laws 

provide that before computing the 
sums on which the tax is due, a person 
may deduct without limit all contribu- 
tions to eligible institutions. The in- 
come tax law allows him to deduct con- 
tributions up to 15 per cent of his in- 
come with wider limits in some cases. 
Qualifying for the exemption are gifts 
to foundations and irrevocable trusts 
created for many specified purposes. 

A person can devote his wealth to the 
specific purposes he wishes, can control 
the investments, and can leave his heirs 
responsible salaried positions as trus- 
tees or co-trustees. He can also elim- 
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inate the difficulties of liquidating any 
part of his estate, such as an invest- 
ment in a family business, while leav- 
ing his heirs in effective control of the 
property, if he is willing to devote the 
earnings, minus trustees’ fees, to some 
worthy cause. Thus, a Rosenwald, a 
Duke, or a Ford, with presumably large 
concentrated investments which might 
be difficult or costly to liquidate to pay 
death taxes, can keep them intact and 
under family control. 

Contributions are deducted from the 
sums on which tax must be paid. Con- 
sequently, the contribution reduces the 
donor’s tax. By permitting the deduc- 
tion the government thus foregoes or re- 
linquishes some of the tax. What the 
donor actually sacrifices is, then, the 
amount of his gift minus the amount of 
tax he saves. The larger the tax the 
smaller the amount of which the gift 
deprives him or his heirs. 


Fluctuation of Income Tax Inducement 


R. A has an income of $35,000. 
Income tax will be due on $31,000 
and come to $4,430. If he gives away 


$4,000, his tax is reduced by $920 so that 
the gift of $4,000 actually costs him 
$3,080. Mr. B faces a tax of $681,000 
on his taxable income of $1,000,000. If 
he gives away $100,000, however, his 


tax will be reduced by $76,000. It thus 
costs him only $24,000 to make a gift 
of $100,000! 


Take a more striking, but not im- 
probable, case. Mr. B has a block of 
stock which has increased in value from 
$50,000 to $150,000 in four years. If he 
sold this in 1936, when his income was 
$1,000,000, the tax on the $100,000 gain 
would total $46,200, leaving him with 
$103,800. If he gave the stock to an 
eligible institution, however, he could 
deduct the full value from his income 
without adding anything for the in- 
crease in value. His total income tax 
would be reduced by $114,000. He is 
thus $10,200 better off by making the 
gift than by selling the property! 

Let us assume that he had not intend- 
ed to sell the stock and planned to make 
no gifts. Some charity could point out 
that his gift of this stock, by reducing 
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his tax, would deprive him of only $36,- 
000. If the stock is yielding 6 per cent 
net, or only $2,160 on what he would 
have left if he had not made the gift 
($36,000), taxes in subsequent years 
would take $1,642 of the yield, leaving 
him $518 a year. This is the net yield 
he sacrifices to contribute $150,000 
yielding an annual income of $9,000 to 
charity! 

If state income taxes had been con- 
sidered along with federal taxes in 
these examples, the actual cost of the 
contributions would have been less, in 
some cases substantially so. 


Estate Tax Inducements 


R. A expects to leave about $300,- 

000 (of which $40,000 is life in- 
surance) above the expenses of admin- 
istering his estate. The federal tax will 
be $38,600. If he makes charitable be- 
quests of $5,000, however, the tax will 
be reduced by $1,000; bequests of $60,- 
000 will reduce this tax $12,000. 

Mr. B anticipates leaving about $10,- 
000,000. Taxes would take almost half 
of this, leaving his heirs with $5,037,400. 
However, he can give a full $5,000,000 
to charities and still leave his heirs $3,- 
077,400. The government’ shoulders 
60.8 per cent of his benefactions! 

There is really a progressive govern- 
ment “subsidy” for private contribu- 
tions. Over half the cost of deductible 
gifts made from incomes of over $74,000 
or from estates of over $4,000,000 is 
borne by the federal government. The 
greater the wealth or income the great- 
er the tax a person saves by making 
contributions and consequently the less 
a gift costs him. 


Obviously, too, the greater the wealth 
the greater the ability to contribute to 
worthy causes without sacrifice of 
necessities and comforts. It may be 
argued that the tax on the amount not 
contributed so reduces the income or 
estate that giving even deductible sums 
requires an unreasonable amount of 
personal sacrifice from the wealthy. 
Here, then, arises the real test of 
whether the privileged and successful 
classes are willing to make some sac- 
rifices to help others less fortunate. 





The government does its part by 
bearing a major part of the cost of 
these gifts. In short, society does not 


rely solely upon the generosity of the 
wealthy to prompt their giving; it 
agrees to bear part of the cost. 


How Much Do Wealthy Give Now? 


HE data disclosed by tax returns 

seem to provide a good opportunity 
to compare contributions with total in- 
comes and estates. Unfortunately, the 
published data are not completely ac- 
curate or satisfactory. Tax exempt 
income may not be accurately stated, 
gifts made before death are often not 
included as part of the estate, taxes 
can be avoided, some gifts may not be 
reported, etc. The writer has compiled 
the available figures and published most 
of the detailed results in the Journal of 
Political Economy (August 1939.) He is 
fully aware of the grave limitations of 
the data but believes that they are sub- 
stantially accurate and that correction 
of any bias would reenforce rather than 
weaken the conclusions. The income 
figures cover sixteen consecutive years 
ending in 1936, the estate figures fifteen 
and include years of outstanding pros- 
perity, in which tax rates, however, and 
hence the subsidy, were lower. 


During sixteen years, there were 
2,521 annual incomes of over a million 
dollars reported, constituting a net 
total of almost six billion dollars. The 
average contribution of this “million- 
aire” group was only 4.3 per cent of the 
net income.! Recipients of incomes be- 
tween five hundred thousand and a mil- 
lion dollars each contributed on the 
average 3.6 per cent. The group with 
incomes under $5,000 contributed on the 
average 1.7 per cent. 


Proportions Contributed by Classes 


HAT proportion of the total sums 
given out of income come from 
the huge incomes? The “millionaires” 
gave 3.9 per cent of the total. Only 6 


1. In all cases, unless there is a specific state- 
ment to the contrary, the figure for gifts or con- 
tributions is the gotal given without any account 
being taken of the taxes saved thereby. The “net 
gift’’ would be lower. 
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per cent of the total contributions came 
from incomes of over $500,000 and only 
14.6 per cent from incomes of over $50,- 
000. The group reporting net incomes 
under $5,000 received 49.3 per cent of 
the total income and made 41.2 per cent 
of the total contributions. Over sev- 
enty per cent of the total gifts came 
from incomes of less than $25,000. In 
other words, only a small part of the 
total support for philanthropies comes 
from the large incomes. Particular in- 
stitutions may, of course, rely primar- 
ily upon gifts from the very wealthy, 
but institutions as a class do not. 


What proportion of the income re- 
maining after payment of income tax is 
actually used for philanthropy? The 
following table gives the answer for 
three groups in 1936. To illustrate the 
most significant relationships, the fig- 
ures for gifts are those of the amount 
contributed minus the amount of tax 
saved thereby—the true “net gift.” 


Per cent of “‘net 
gift” to net income 
before after 

payment of payment of 
income tax income tax 


Over $1,000,000 1.6 4.3 
$500,000 to $1,000,000 1.3 2.9 
Under $5,000 1.5 1.5 


The wealthiest group could have 
doubled its benefactions in that year 
without reducing by more than 4 per 
cent the income left after payment of 
income tax. 


Has there been any observable change 
during the period? In the last three 
years, 1934, 1935, and 1936, the average 
contribution of the wealthiest group 
was 5.7 per cent of their income. This, 
when compared with 3.8 per cent, in 
the three years 1926, 1927, and 1928, in- 
dicates a substantial increase. The 
absolute sums contributed fell, however, 
because the income received fell pre- 
cipitously. While the percentage osten- 
sibly given increased, “net gifts” fell 
from 3.1 per cent to 1.8 per cent of the 
income. The “net gifts” stated as a 
percentage of the income left after pay- 
ment of the full income tax increased 
from 3.6 per cent to 3.8 per cent. 

(Continued on page 216) 


Net Income 
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— 


ADMINISTRATIONS and 


co-trusteeships in the Los 


Angeles area—an increasing 


need of Eastern institutions 
~are invited by the Trust 
Department of this Bank. 


Head Office: Spring Street, at Fifth 
LOS ANGELES 


CONVENIENTLY LOCATED BRANCHES THROUGHOUT THE CITY 





Co-operative Securities Research 
A Solution of Railroad Portfolio Problems 


HENRY L. UMBARGER 
Investment Department, Provident Trust Company of Phi'adelphia 


HE Security Research Bureau of 

Philadelphia is a mutual non-profit 
research organization, devoted to the 
analysis of railroad securities. This 
service was formed in 1935 when a 
group of banks in Philadelphia decided 
to create an independent research or- 
ganization headed by Philip B. Fisher, 
who over many previous years had done 
outstanding work in the analysis of 
railroad bonds. 

The Bureau’s activities were under- 
written by four banks, which control its 
operations and pay an annual fee based 
on the amount and extent of their rail- 
road holdings. The Bureau is used not 
only by the underwriting banks but, on 
the same terms, by a number of other 
financial institutions. 

The aim was to limit the number of 
subscribers to as few as possible con- 
sistent with sufficient revenues properly 
to finance a good railroad research or- 
ganization. This would restrict exclu- 
sive use of the service to a small group 
and permit sales or purchases of securi- 
ties in sufficiently limited amounts to 
prevent disturbance in general market 
prices. The Bureau now serves eight- 
een institutions. It is in no way en- 
gaged in the purchase and sale of se- 
curities. 

The primary function of the Bureau 
is to watch railroad portfolios and sug- 
gest changes when desirable, and to 
supply lists of railroad bonds suitable 
for purchase. In connection with this 
preparatory work it collects a substan- 
tial amount of railroad information 
from various sources including railroad 
annual reports from the I. C. C. The 
Bureau’s total organization consists of 
eight people, six of whom spend their 
entire time in research and field work. 
It maintains a representative in Wash- 
ington who forwards copies of current 


information coming into the Commis- 
sion. This is supplemented by informa- 
tion it obtains from railroad manage- 
ments through personal interviews and 
by correspondence. 

Over several years it has developed 
its own system of rating railroad bonds. 
This it does by a careful weighting of 
the various operating and financial data 
and economic factors in each company, 
including also the mortgage lien posi- 
tion of each bond. Periodically the Bur- 
eau prepares and sends to its clients © 
estimates of railroad earnings. Eco- 
nomic data include studies of the com- — 
petitive agencies in the transportation 
industry, the growth or decline of com- 
petition and the future outlook for rail- 
road earnings and securities. 


Positive Financial Counsel 


From this rating of bonds, the Bur- 
eau develops a weekly list of bonds it 
recommends for purchase, and in the 
rating process it finds some bonds which 
it considers high priced by comparison 
with others. These are recommended 
for sale. One of the strong features of 
the Bureau’s work is its discovery of 
elements of value or weakness in var- 
ious bond issues. It then makes known 
its findings to its comparatively small 
group of clients, who may sell or pur- 
chase bonds without seriously influenc- 
ing general market prices. In this sense 
the Bureau offers special advantages to 
its clients in addition to serving as a 
double insurance. It is this dual fea- 
ture of the service which gives it value 
over and above the general run of rail- 
road analyses. 


Practice varies among the banks as to 
the use of the Bureau’s reports, etc. 
The subscribing institutions have not 
followed a policy of consultation with 
each other on security recommendations 
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made by the Bureau. An exception to 
this is the joint discussions and action 
which have been followed by the Bur- 
eau’s clients in reorganization proce- 
dure, particularly where substantial 
amounts of bonds are held. Mr. Fisher 
has been “admitted to practice” before 
the Interstate Commerce Commission 
and the Bureau has intervened in sev- 
eral railroad reorganizations as the 
representative of the member bank. In 
other cases he has represented the mem- 
ber banks in negotiations with other 
groups of holders in the formulation of 
plans of reorganization. 


Satisfaction Has Resulted 


Upon occasion, Mr. Fisher or some 
other member of his organization has 
called upon the Bureau’s clients and 
discussed in detail certain reports. 
These discussions usually bring out 
some basic data not included in the 
written reports, and through these dis- 
cussions clients of the Bureau can ex- 
amine the analytical methods used in 
arriving at conclusions. It has been 
found convenient by local subscribers 
to consult the bureau by telephone, 
particularly where a thoroughly devel- 
oped opinion is needed on railroad se- 
curities on short notice. 


The Security Research Bureau has de- 
veloped its railroad analytical service 
to clients over a period of several years. 
This type of mutually-owned organiza- 
tion has proved to have the advantages 
of thoroughness, convenience to sub- 
scribers, and operation at comparative- 
ly moderate cost to each subscribing 
institution. It has been the general 
opinion and experience of the _ sub- 
scribers that the type of service sup- 
plied by the Bureau can be obtained at 
a cost considerably less than the ex- 
pense of employing additional people in 
the subscribing institution. 


Security Research Bureau makes 
definite recommendations with regard to 
security holdings of its clients, but the 
subscribing institutions—each of which 
has its own analytical department—act 
independently on the recommendations 
of the Bureau, and of course, assume 
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legal responsibility for policies adopted 
as to sale, purchase or retention of se- 
curities. 

It is believed that this type of organ- 
ization can work economically to the 
advantage of clients in local areas to 
give a high quality of security analysis. 


International Influence 


T WILL not surprise readers of 

Trusts and Estates to learn that, 
without exception, the 100 largest trust 
institutions in the United States are sub- 
scribers. It might be assumed that dif- 
ferences in local laws and courts of pro- 
bate in the different states might make a 
large part of the material inapplicable. 
As a matter of fact, it has been proven 
that the important problems are basic- 
ally similar and the trend toward great- 
er uniformity as both the business and 
the law develops. This is attested by 
the continued renewal of subscriptions 
by trust banks and trust companies in 
every state of the union. Furthermore, 
Trusts and Estates is read by the largest 
trust companies in every province of 
Canada, and in the following countries: 
Australia, New Zealand, Tasmania, Chile, 
China, South Africa, Great Britain, and 
Ireland, India, Japan, Mexico, Holland 
and in Hawaii, the Phillippines and 
Bermuda. 

This applies not only to trust institu- 
tions, but also to leading universities, 
governmental banking agencies and 
courts of probate. Such interchange of 
news and discussion is constantly fos- 
tered as a means of promoting the wel- 
fare and greater service of trusteeship, 
wherever it is undertaken as a business 
or profession. Furthermore, it is be- 
lieved that with the re-establishment of 
closer commercial ties between the 
United States and the rest of the finan- 
cial world, a mutual development of fidu- 
ciary law and practice along fundamen- 
tally similar lines will be to the best in- 
terests of all concerned. Trusts and 
Estates regards its position of an inter- 
national journal and record of fiduciary 
affairs as a great opportunity for in- 
creasing the prestige and cooperation 
of the trust institutions of the world. 





A Trust Officer’s Quiet Evening at Home 






PUTS BRIEF CASE ON DESK, GETS OUT TYPE - 






WRITER WITH IDEA OF DOING SOME WORK ON 2. POUT NOT SHARE ENOUGH — LOOKS AROUND 
THAT REPORT -— STARTS PICKING GOO QUT FOR SOMETHING SHARPER AND FINDS FISHING 
OF KEYS WITH PAPER CLIP. ROD. PRACTICES CASTING. AND CATCHES 






HOOK ON NEW CURTAINS. 











2 DECIDES TO CATCH UP ON SERIWUS READING. 
MOVIE MAGAZINE CATCHES EYE; WONDERS IF 4 PHONE RINGS - SPINSTER THWISTLE WANT> 
HE MIGHT HAVE DONE BETTER IN MOVIES THAN TO KNOW CAN HE ARRANGE Fu CARE OF 
IN TRUST WORK. WONDERS WHERE OLD ZITHER 19. PARROT WHILE SHE VISITS NIECE NEXT WeeX END! 
























5. REMEMBERS PARROTS CARRY 
SOME KIND OF DISEASE — 
PSITICOS..- SOMETHING LIke 
THAT. GETS DICTIONARY..... 
LETS SEE NOW, HERES P91 
~ PSILOSIS - GOSH! FaLting 
GuT OF HAIR ! b. STUDIES HAIR IN GLASS. ALSO FACE , 

DECIDES HE'S EXECUTIVE TYPE ALL 
RIGHT. SNEERS DISDAINFULLY, 


TL ANSWERS PHONE. PRESIDENT 
WANTS TO KNOW WikL HE HELP THE 
pon —E, RANDOM PICK 
AS SSS, OUT A SHOOL Fur 

/ THEIR DAUGHTER 

WHERE HER MUSICAL 
TALENT Wil BE 
APPRECIATED. SAYS 
YES HE WiLL. 






LA §. WISHES HE COULD GET THAT VACATION 
{ HE'S BEEN TRYING FOR SINCE 1932, FALLS 
ential ASLEEP IN CHAIR THINKING ABOUT IT. 
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MANUFACTURERS 
TRUST COMPANY 


Condensed Statement of Condition as at close of business 


December 30, 1939 


RESOURCES 

Cash and Due from Banks ...... $267,372,518.84 
U. S. Government Securities . . .  282,493,189.93 
State and Municipal Bonds 18,941,859.61 
Stock of Federal Reserve Bank... . 2,254,200.00 
Ceber SOOUUNENE 40sec cceseec 52,733,411.82 
Loans, Bills Purchased and 

Bankers’ Acceptances ........ 189,415,409.78 
BRIS gn ce cece ccccceeee 19,786,072.17 
REET CCT ee 12,862,189.52 
Other Real Estate Equities ...... 3,875,913.21 
Customers’ Liability for Acceptances 8,773,476.51 
Accrued Interest and Other Resources 2,645,979.47 


$861,154,220.86 
LIABILITIES 


Preferred Stock .... $ 9,118,520.00 
Common Stock ..... 32,998,440.00 
Surplus and 

Undivided Profits .. 40,151,108.92 82,268,068.92 
Reserves . 4,343,678.49 
Reserve for Preferred Stock Sinking 

OS er 54,376.11 
Common Stock Dividend 

(Payable January 2, 1940) 824,959.00 
Preferred Stock Dividend 

(Payable January 15, 1940) 227,963.00 
Outstanding Acceptances 9,543,607.90 
Liability as Endorser on Acceptances 

and Foreign Bills 1,128,323.22 
Deposits 762,763,244.22 


$861,154,220.86 


Principal Office: 55 Broad Street, New York City 


67 BANKING OFFICES IN GREATER NEW YORK 


European Representative Office: 1, Cornhill, London, E. C. 3 


Member Federal Reserve System 
Member New York Clearing House Association 
Member Federal Deposit Insurance Corporation 


Both Common and Preferred shares have a par value of $20 each. 
The Preferred is convertible into and has a: —_., over the 
Common to the extent of $50 per share and accrued dividends. 





On the Trust Horizon 


Highlights of 21st Annual Mid-Winter Conference 
of the Trust Division, American Bankers Assn. 


HE blizzard which ushered in the 
second day of the 21st Mid-Winter 
Trust Conference—after it had opened 
under more soothing skies and speeches 
—was perhaps a very fitting climate for 
the discussion of investment, legal and 
tax problems. It suitably dramatized the 
fickleness and severity of our recent 
economic weather, but made the South- 
ern delegates among the record crowd of 
900 feel quite at home. It also helped 
fill the convention hall chairs to capacity. 
Several excellent technical papers were 
presented, and two or three even took 
sharp cognizance of the ulterior politi- 
cal forces which so deeply underly most 
fiduciary problems today. There also 
seemed a composite concern over the cur- 
rent state of the world; but mostly this 
took the shape of a sly peek at the hor- 
rendous vision and a hurried burying of 
the head in little legal details, with the 
apparent hope that “it would go away” 
if they just kept quiet and didn’t say 
Hello. By far the most realistic in their 
understanding comments on economic and 
social changes were members of the fine 
Canadian delegation, led by Ragnar 
Johnson of the Crown Trust in Toronto, 
whose genial and scholarly greetings 
from Canada beautifully expressed the 
cordiality of American relations. 


HE search for investment guides was 

rewarded by interchange of exper- 
iences both from practical trust men and 
from representatives of endowed insti- 
tutional investors. The limitations im- 
posed by a managed money economy 
were, however, omnipresent, both in 
these addresses and in the session de- 
voted to relations with the public, where 
the impact of “wealth-distribution” phil- 
osophies and their progeny were recog- 
nized. The overtone, though somewhere 
between adagio and andante, did carry a 
theme of civic leadership responsibility, 
keynoted by some highly effective 
speakers. 


HOSE who 

failed to 
remain for the 
final event of 
the program— 
the question 
box — missed 
one of the live- 
liest features 
of the entire 
three-day ses- 
sion. With ur- 
bane Gilbert 
Stephenson act- 
ing as interlo- 
cutor and mas- 
ter of ceremo- 
nies, an impromptu panel of six good 
men and true grappled with a wide range 
of inquiries, and succeeded on the whole 
in shedding considerable illumination, 
even though at one point Ralph Eastman 
was reduced to replying: 


ROLAND E. CLARK 
President, Trust Division 


“I think that is a very good question, 
but I don’t know the answer.” Neither, 
however, did anybody else in the room, 
since the question was: “what is a fair 
level of statistical and research costs for 
the operation of an average trust depart- 
ment?” 


One question was reserved by Mr. Ste- 
phenson for treatment by himself. Sign- 
ed “mental half-pint,” it asked some- 
what plaintively: “What are the future 
trends in the trust business? Which 
would you advise a young man to do— 
go into trust work, or buy four acres 
of good bottom land, a riding cultivator 
and a slow-moving mule?” 


Mr. Stephenson was emphatic in ex- 
pression, in reply, of his own faith in 
the future of the trust business. Despite 
the tendency toward the break-up of 
great fortunes, he said, the rate at which 
trust ideas are growing in popularity 
with the great middle class is “a tre- 
mendously hopely sign.” 
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Sixty-three questions in all were put to 
the panel, of which they dealt with twen- 
ty before the closing hour. Of the sixty- 
three, eleven were on legal points; eight 
on investment points; and two on public 
relations and promotion. 


ITH representatives from 36 states 

and two Canadian provinces, there 
was an emphatic demonstration of the 
basic similarity of problems and inter- 
ests and of an inclination to take active 
part in public affairs. Perhaps the most 
notable division of thought was between 
the “isolationists” (those whose share of 
interest is bounded by the operating rou- 
tine) and the “reciprocal trade” party, 
which recognizes public approval (of 
both the function and the philosophy of 


TRUSTS and ESTATES—Feb. 1940 


private trusteeship) as the sine qua non 
of the business. 

As one speaker aptly remarked, he had 
rarely seen an audience with so well de- 
veloped a faculty for self-preservation. 
And that is one explanation of the de- 
featist attitude which was marked in 
some of the cloak-room conversations. 
Others looked on this period as one which 
will test, but should not break the trust 
institution and ideal—given a greater 
adaptability on the business side, and a 
moderation of the socialistic pendulum on 
the other. Since all readers of this mag- 
azine are vitally interested in the out- 
come, they will find the challenge to their 
own initiative and leadership in certain 
of the addresses, excerpts from which are 
reported on the following pages. 


Security—An Idol of Clay 


AMES Truslow Adams, who has earn- 

ed respectful attention as historian, 
economist and shrewd business man, 
offers in Barron’s a provocative specula- 
tion. Perhaps, he intimates, all our ills 
today are traceable to a single world- 
wide hunger—or delusion—the demand 
for security. The great ages, as he just- 
ly remarks; those like the Elizabethan 
for example, characterized by a mighty 
uprush of the human spirit, have been 
ages of extreme insecurity. But that in- 
security does not seem to have troubled 
in the least those subject to it. They 
risked their lives and fortunes with a 
light-heartedness, even a gaiety, that ap- 
palls their timorous descendents; but in 
the process they not only had a great 
deal more fun, but accomplished a vast 
deal more, than those descendents seem 
likely to do. 

What is more, Mr. Adams makes the 
uncomfortably pertinent point that most 
present efforts to achieve security, of 
which the various forms of totalitarian- 
ism are the extreme examples, seem only 
to result not merely in human degrada- 
tion and misery, but in ultimately great- 
er insecurity than their proponents began 
with. 


None should be better fitted by train- 
ing for dealing wisely and realistically 
with the problem of security than the 
trust officer. Nobody should know better 
than he how often those things which 
seem most substantial are really the most 
insecure. But what, if anything, is he 
doing to help, not merely his own little 
group of clients, but his fellow-citizens, 
his community, his country, to avoid the 
perils inherent in the pursuit of secur- 
ity’s mirages and follow the hard road 
of self-reliance and courageous, cautious 
patience, only on which, as he so well 
knows, can such measure of security as 
is ever possible in human terms, be at- 
tained? And how much effectiveness can 
he so far claim for such faltering efforts 
as he may have made in that direction? 

Not much, we fear, in either case. And 
the trust officer’s answer—or excuse— 
would be that his first duty is to his own 
institution and clients, and must not 
jeopardize his usefulness to them by 
“sticking his neck out.” Perhaps. But 
one thing above all a trust officer needs: 
sound judgment that knows when the 
time has come in which it is more dan- 
gerous to “play safe” than act boldly; 
and the courage to speak out. 





The Value of Fiduciary Associations 
Finding the Solutions to Trust Problems Through Cooperative Effort 


ROLAND E. CLARK 


President, Trust Division, American Bankers Association, 
and Vice President, National Bank of Commerce of Portland, Portland, Maine 


NY clear thinking trust man will 

acknowledge that many changes in 
the past few years were advisable; many 
others endanger our system of democ- 
racy. Our business and other forms of 
industrial life in this country have in 
recent years perhaps hastened too readily 
to the fountain head of governmental 
legislation and regulation to obtain help. 
Should we not have made a more ener- 
getic effort to solve our problems our- 
selves and have appealed to the under- 
standing which is existent in the Ameri- 
can people, rather than to the govern- 
ment? Let us realize that we can’t iso- 
late our fiduciary business from these 
threatening and disastrous currents of 
events. 

As a result of the increased cost of 
conducting our trust business, accom- 
panied by decreased gross earnings, we 
have been forced to analyze our costs of 
trust department operation and to weigh 
carefully the adequacy of fees charge- 
able in our respective trusts, in the hope 
that those charges might be revised and 
placed on a more equitable basis. Be- 
cause of lowered interest rates on our 
investments, the possibility of computing 
at least a part of our year-to-year com- 
missions on principal rather than entire- 
ly on income must of necessity be con- 
sidered. 

A revised edition of the Guide to 
Trust Fees, incorporating the new sys- 
tem for ascertaining the profit or loss 
of a single testamentary or living trust 
account, will be published by the Trust 
Division within a few weeks. The 1940 
Guide will contain another change: a 
new schedule of recommended fees for 
trustees under corporate indentures. 

The lack of uniformity in the report- 
ing of trust assets also demands atten- 

Abstracted from address before 21st Mid-Winter 


Trust Conference, New York City, February 13, 
1940. 


tion, since any statistics or estimates 
based on such reports are misleading to 
the public and to ourselves. The method 
of reporting trust assets varies quite 
materially in different parts of the coun- 
try, and even within cities, some report- 
ing their investments on a unit basis, 
others on a cost, and still others on an 
inventory basis. 


Many conferences have been held by 
representatives of the Trust Division and 
of the Board of Governors of the Federal 
Reserve System, of the Federal Deposit - 
Insurance Corporation, and of the Comp- 
troller of the Currency on the problem 
of obtaining accurate and uniform trust 
asset figures. It is anticipated that even- 
tually uniform regulations will be issued 
governing the reporting of trust assets. 


Social and Economic Impacts 


Is there a social duty on our part to 
accept all business which is offered to 
us, even though the compensation for 
that service may be so inadequate that 
we can only administer the account at a 
loss to ourselves, or must we earn a 
reasonable profit on all new business we 
accept? It is my sincere hope that even- 
tually we may be able to enunciate a 
Statement of Policy on the Acceptance 
of Trust Accounts. 


New social legislation imposes new 
duties and additional costs of operation 
by reason of the requirements of the 
different phases of the Social Security 
Act and the Wages and Hours Act. New 
or increased taxation of all kinds is im- 
posed upon us and our trust accounts. 
New income tax regulations make the 
administration of those accounts more 
difficult. United States Supreme Court 
decisions resurrect the possibility of the 
iniquitous multiple  state-inheritance 
taxation of intangibles which we had 
supposed was buried forever. 
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The need of uniformity in transfer 
requirements, the necessity for the en- 
actment of reciprocal statutes or statutes 
completely exempting from taxation the 
intangibles of non-residents and the 
possibility of cooperating with other or- 
ganizations in each of the states for the 
improvement of their trust laws are all 
receiving careful study by the Commit- 
tee on Fiduciary Legislation. 


The Interchange of Ideas 
For many years the Trust Division 


_has endeavored to draft its best brains 
and-its most aggressive men in the fidu- 
ciary field for its leadership and work. 
This leads me to comment upon the ne- 
cessity of loyal support on your part of 
your local and state fiduciary associa- 


tions. If there is no association in your 
locality and there are enough trust de- 
partments to justify the organization of 
one, or if your state has no state-wide 
association, I urge you seriously con- 
sider the organization of such a group. 

When the Corporate Fiduciaries Asso- 
ciation of Maine was organized in 1925, 
the trust institutions of the state were 
each blissfully ignorant of the actual 
costs of operating their trust depart- 
ments. They frequently cut fees in com- 
petition with one another or, what was 
equally deplorable, charged far less for 
their trust services than they were 
worth, even when not encountering com- 
petition. Misunderstandings and jeal- 
ousy between them and members of the 
bar arose from time to time. 

The trust institution now knows that 
it costs to run its trust department. It 
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now realizes that fair and standard fees 
should be charged for its fiduciary ser- 
vices and that the only competition 
which should prevail between trust in- 
stitutions in any locality should be in 
the efficiency and intangible personality 
of its fiduciary services and not in the 
fees charged for those services. Finally, 
trust institutions in Maine definitely un- 
derstand in the administration of their 
fiduciary accounts what does and what 
does not constitute the practice of law, 
and so in their relations with the bar 
common understanding and good will 
have taken the place of controversy and 
ill will. 

All this has been accomplished by an 
association which is advisory in char- 
acter and which has no power to bind 
its members to any conclusion not speci- 
fically provided for in its by-laws. I 
know of no finer illustration of the good 
that can be accomplished in the banking 
world than by such unselfish cooperation 
and by full and frank exchange of ideas 
and advice. 


Graduate School of Banking Adds 
Four Faculty Members 


Four faculty members have been added to 
the teaching staff of The Graduate School 
of Banking, American Bankers Association, 
for its 1940 session, it was announced by Dr. 
Harold Stonier, director of the School and 
executive manager of the A.B.A. 

They are Arthur F. Young, vice president 
and trust officer, The National City Bank, 
Cleveland, Ohio, who will lecture on the in- 
vestment aspects of trust work as a mem- 
ber of the Trusts faculty; R. S. Alexander, 
assistant professor of marketing, School of 
Business, Columbia University, who has 
been added to the Economics faculty; Irvin 
Bussing, director of research, Savings 
Banks Trust Company and Savings Banks 
Association of the State of New York, who 
will lecture in the Savings Banking course; 
and J. Harvie Wilkinson Jr., vice president, 
State-Planters Bank and Trust Company, 
Richmond, Virginia, who has been added to 
the Investments staff. 

This year’s session will be conducted as 
in the past at Rutgers University, New 
Brunswick, New Jersey. It will be held 
from June 17 to June 29. Admissions will 
be limited to the first two hundred appli- 
cants who meet the entrance requirements. 





The Investor’s Stake in Government Finance 


PROF. HARLEY L. LUTZ 
Princeton University 


HE investor’s concern in govern- 
ment finance involves primarily the 
public debt and the factors upon which 
the stability and security of the debt de- 
pend. But _e investor is also a tax- 
payer, and is thus concerned also with 
the extent, character and effects of the 
taxation policy. All of the questions 
that arise, for other taxpayers, regard- 
ing the scope of public expenditures 
and the degree to which taxes may be 
levied to support relatively unproduc- 
tive public services, are of peculiar in- 
terest to the public bondholder, since 
they bear directly upon his position as 
a creditor. In addition, the investor 
has some specific worries of his own. 
One of these worries is as to what 
happens when the debtor government 
must make a choice between using its 
limited cash resources for debt service 
and using them for current operations. 
It is well established that an individual 
creditor has no recourse against a state 
which decides upon repudiation. The 
ease, and the lack of moral concern, 
with which the gold clause was elim- 
inated from the federal debt obligation 
is suggestive, perhaps prophetic. 
Aside from special difficulties that 
may be encountered there is nothing in 
the state and local debt picture, as such, 
that is particularly alarming. One sig- 
nificant cause for reassurance is the 
fact that the aggregate state and local 
debt has not been increasing materially. 


A Vicious Circle 


On the other hand, the federal debt 
has enormously increased. There is no 
assurance that the end of this increase 
is in sight. The budget for 1941 in- 
dicated that the $45 billion debt limit 
would be virtually reached by June 30, 
1941. Even this showing was possible 
only by some neat juggling of the fig- 
ures. 


From address before 21st Mid-Winter Trust 
Conference. 


Data compiled by the Treasury De- 
partment indicate that there were out- 
standing as of December, 1939, public 
interest-bearing securities in the 
amount of $67,876,000,000. The more 
than $50 billions of this held by non- 
governmental investors constitutes 
quite a large basket of eggs. All who 
have a large personal or fiduciary stake 
in the federal debt must undoubtedly 
experience concern over the outlook. 
Experience shows that debt limits are 
futile to prevent increased spending. 
We have before us the outlines of a 
beautiful vicious circle. We must con- 
tinue the deficit in the hope of raising 
the national income to $80 billion. If 
and when that level is reached, the 
spending effort will have carried the 
federal budget into new high levels and 
we shall then be told that the tax rev- 
enue cannot balance the budget while 
the national income is only $80 billion, 
but that it can do this when the national 
income is $90 billion. 


If we allow this particular cat to keep 
on chasing its tail, the taxes that can 
be collected from a $90 billion national 
income will not suffice to cover the 
spending program that was launched to 
build us up to the $90 billion income 
level, and we shall be told that the gov- 
ernment is shooting at $100 billion, 
where it hopes to balance the budget. 
This kind of logic belongs in the same 
class with theories of perpetual motion 
and bootstrap levitation. 


Factors for Concern 


Here is the investor’s problem, so far 
as concerns the public debt. How sound 
an asset is it, and what is likely to hap- 
pen to its value if there is indefinite 
further increase in the amount? Some 
of the reasons for concern, if not alarm, 
are: 


1. Much of this debt has been issued 
in an abnormal capital market. 
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2. These abnormal market conditions 
have created an artificial and hence an 
unstable price and yield structure for 
the federal debt. 

3. Some, at least, of these abnormal 
market conditions would disappear if 
there were to be a substantial economic 
recovery. Because of these conditions, 
holders of the public debt are living in 
a house of cards. No exaggeration is 
involved in describing as unstable and 
unhealthy a capita] market in which the 


demand for private investment funds is 
practically non-existent, in which the 
excess bank reserves are enormous, and 
in which the interest rates are as low 


as those now prevalent. Obviously, pri- 
vate enterprise cannot continue in a 
state of ill health, and yet support an 
ever-growing volume of public debt. 

It is difficult to escape the conclusion 
that the holders of federal debt at its 
current price and yield levels are in the 
position of having a bear by the tail. 
It will be increasingly difficult to hang 
on, and disastrous to let go. 


Two Main Deterrents 


In my opinion there is no complete 
salvation. The losses that must be 
borne by someone are part of the even- 
tual price that must be paid for the 
kind of fiscal excesses that have been 
committed. None of these losses were 
counted during the period of deficit fi- 
nancing, but the chickens come home to 
roost. The one step that would most 
effectually salvage the situation would 
be to balance the budget, end the de- 
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ficit financing and begin a program of 
debt reduction. The political obstacles 
to such a course are and have been more 


serious than the economic obstacles. 


Aside from the political obstacles, the 
two things which will most effectually 
deter us from a balanced budget and 
debt retirement are (1) the disturbed 
world situation which demands, or 
seems to demand, huge expenditures on 
armament and which may involve us in 
the frightful waste of another war; (2) 
the defeatist doctrine that the private 
economy is so debilitated that it re- 
quires the continuous stimulus of fed- 
eral credit injections. 


It is my conviction that all of the 
pessimism that has been engendered by 
the bald statistics of slower population 
increase is wholly unwarranted. In- 
deed, I regard it as subversive of the 
common good. It has degenerated into 
a species of propaganda to support an 
indefinite increase of the public debt. 


Long-Term Private Debt Declines 


Coincident with the expansion of public 
debt since 1933, private long-term debt, the 
principal function of which is to assist in 
financing the creation of durable goods, has 
contracted, according to a study recently 
made public by the National Industrial Con- 
ference Board. From 1900 to 1930, private 
long-term debt had increased steadily from 
$15 billion to almost $89 billion, the annual 
rate of growth being 5.79%. By 1937, how- 
ever, it had dropped to $73 billion. Indica- 
tions are that the 1938 figure will be slight- 
ly higher, the study reveals. The compara- 
tive totals (in hundred millions) on various 
types of debt are: 


1900 

Non-farm mortgages— 

$4,373 

Farm mortgages _ 1,798 
Transportation Cos.— 

5,363 

_.. 1,852 

.. 2433 

818 


1930 1938 


$45,746 
9,631 


$34,500* 
7,250* 


12,836 
12,610 
8,109 
5,055 


11,976 

12,875 
7,102 
3,899* 


Public Utilities 
Industrial Cos. 
Interest Charges _ 


* Approximate. 


The study pointed out that the greatest 
increase in private debt during the last four 
decades has taken place in the urban mort- 
gage field. 





Corporate Trust Fees Raised to Meet 
Increased Costs Under New Law 


HE Corporate Fiduciary Associa- 

tion, including practically all New 
York institutions which have any con- 
siderable amount of corporate trust 
work, has announced a new schedule of 
charges designed to offset the increased 
administrative costs anticipated from 
the Trust Indenture Act, which took ef- 
fect February 3, 1940. It is understood 
that similar groups in Boston, Chicago, 
Cleveland, Detroit and Philadelphia are 
to take corresponding action, so that the 
new scale of charges will be practically 
uniform throughout the country. 

The Corporate Fiduciary Association 
of Chicago has submitted a recommend- 
ed tentative schedule to its members 
generally similar to that adopted in 
New York. 


The Association’s announcement em- 
phasizes the fact that the new level of 
charges must for the present be regard- 
ed as more or less tentative, because 
some time will be necessary to deter- 
mine to what extent, at what points and 
in what directions costs actually will be 
increased under the new law. 

“The act is complicated,” a formal) 
statement declares; “the problem is dif- 
ficult and there is lack of experience. It 
is realized that whatever schedules are 
issued may have to be revised either up 
or down, as experience reveals the liabil- 
ities and duties involved. 

“The major changes suggested in the 
new schedule are those applied at the 
setting up of the trust, which have been 
reduced, and those applied annually for 
administration service, which have been 
materially increased. The charge for 
administrative service has been mater- 
ially increased because it is here that 
the enlarged activities required by the 
act will cause substantial increases in 
operating costs. 

“The factor of increased liability also 
has been considered in the annual ad- 
ministration charge, as in this manner 
the cost to the corporation will be more 


fairly measured according to the length 
of time the issue is outstanding. Other 
factors taken into consideration in devel- 
oping the schedule were the changed con- 
ditions in the money and security mar- 
kets since the schedule was last revised 
in 1933, the effects of Social Security 
taxes, the Wages and Hours Law and 
the Federal Deposit Insurance assess- 
ment, all of which materially affect the 
cost of operation.” 

The Association estimates that the 
new fees will amount to a 59% increase 
on a $10,000,000 issue of 4 per cent 
twenty-year bonds; 46% increase.on a 
similar $25,000,000 issue; 30% on a $50,- 
000,000, and 22% on a $100,000,000 issue, 
with increases on other types of securi- 
ties roughly in proportion. In general, 
the new and higher schedule of charges 
applies about equally to all the usual 
types of corporate trusteeships, such as 
collateral trust agreements, equipment 
trust indentures, real estate mortgages, 
debenture and note agreements. 

On the other hand, not only are the 
initial charges on acceptance of trusts 
created by indenture, decreased, but the 
old flat fee of 1 per cent of the interest 
or dividend money, for acting as dis- 
bursing officer for interest or dividend 
payments, has been replaced by a sched- 
ule of 5 cents per coupon for the first 
10,000 pieces, 4%4 cents per coupon for 
the next 10,000 pieces, and 4 cents per 
coupon for all over 20,000 pieces, with a 
minimum charge of $25. In most cases, 
it is calculated, the new charges will be 
lower than the old. 

The new schedule of acceptance fees 
provides for $500 on each $1,000,000 of 
the first $5,000,000 principal amount; 
$350 on each $1,000,000 of the next $20,- 
000,000 of principal amount; and $200 
for each $1,000,000 in excess of $25,000,- 
000 principal amount. 

Fees for the destruction of called or 
redeemed bonds, coupons, dividend war- 
rants and the like, have been left un- 
disturbed. 
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TRUST OFFICERS! 


Do you see opportunities for profitable new business slipping away because 


of the limitations of your personal time and lack of trained assistants? 


Do you have frequent inquiry for a check-over of the customer’s estate set- 


up to be sure that it is up to date? 


We can conserve your time and help you get new business through the 


use of our 


“ESTATE CHECK - OVER 
MEMORANDA” 


They are Estate Analyses with figured Costs of Transfer and practical 
suggestions for cost reductions and for improvements in distributional 
plans. They are based upon a questionnaire which can be completed in 
fifteen minutes. They bring out all the customer’s needs for trusts. It 


is the easy way to sell trust service. 


We can do a better job than you can find time to do and at far less cost. 
The reason is because we are “grooved” for it, specialize in it and have 
long experience. Our business building price is $50 which most customers 


will prefer to pay. Satisfaction guaranteed. 


9 


For our qualifications see Page 605, December issue “Trusts and Estates.’ 


Write for particulars. 


POWERS, RICE-WRAY & Co. 


EIGHT SOUTH MICHIGAN AVENUE 


CHICAGO, ILLINOIS 





Public Opinion of Trust Institutions 


Preliminary Results of National Survey of Trust Customers and Prospects 


ELMO ROPER 
Market Analyst and Conductor of Fortune Public Opinion Surveys 


BANKING profession respected, 

trusted, and honored by the public 
is almost a requisite for a successful 
capitalistic system. The results of re- 
cent surveys can be interpreted as mean- 
ing that the bankers are winning back 
the public’s confidence for the same gen- 
eral kind of reasons which caused them 
to lose that confidence; because the pub- 
lic is convinced that there is now a no- 
ticeable number of bankers who are do- 
ing good things, things which are cal- 
culated to promote the social order. The 
program of aggressive new business ac- 
tivities, coupled with a policy calculated 
to please rather than antagonize its cus- 
tomers, is but one indication of a bright- 
er day which appears to be dawning for 
the banking profession. 


For this particular survey we were in- 
terested only in those people who could 
be called members of the AA or A or 
high B economic levels. I should say, 
roughly, that you could visualize these 
AA’s as having annual incomes of never 
less than $25,000, the A’s as having an- 
nual incomes of not less than $7,500, even 
in the smaller places, and the high B’s 
as having incomes of not less than $4,000 
a year. 


Who Was Interviewed 


It was also decided that for this par- 
ticular survey we would not go to towns 
of less than 100,000. We took 70% of 
our interviews with men, 30% with 
women; 75% with people over forty, 25% 
with people under forty. 41% of the in- 
terviews came from the East, 33% from 
the Middle West, 16% from the South, 
and 10% from the far West. These per- 
centages represent an arbitrary decision 
based partly on population concentra- 
tion and partly on what is known about 


From address at Trust Conference. 


the concentration of the trust business. 
36% of the interviews were made in 
cities of over a million. 


We interviewed more than one thou- 
sand individuals; 117 attorneys and 893 
others during the month of January. I 
regard this as an adequate number to 
give us a good direction-finding report. 


29% of our respondents, excluding at- 
torneys, either are now or have been the 
beneficiary of a trust, and two-thirds of 
them express themselves as satisfied that 
the amount of income they derive from 
their trust is all that ought to be ex- 
pected, considering the amount of prin- 
cipal involved. Roughly two-thirds of 
those who are dissatisfied are inclined 
to blame the trust institution, and the 
other third believe that the cause is be- 
yond the control of the trust institution. 
About 8 out of 10 of the beneficiaries of 
crusts said that a trust institution, either 
acting alone or with an individual or 
with an attorney, was trustee of their 
trust. While 81% of the beneficiaries 
of trusts handled by trust institutions 
said they had no objections at all to the 
personal treatment from the trustee, only 
60% expressed themselves as having no 
objections to the way the trust itself was 
handled. Those who had objections were 
rather sharply critical of the manage- 
ment, and this criticism did not centre 
around the fee you charged. Only 25% 
called the fee high, while 60% called it 
either low or reasonable. We further 
asked specifically whether they thought 
the fee charged by a trust institution was 
higher or lower than the fee actually 
charged by attorneys and other indivi- 
duals outside the family. 10% called 
your fee higher; 15% called your fee 
lower; 26% called your fee the same; and 
49% didn’t know. 21% of.our beneficia- 
ries did not know what the provisions of 
their trusts were, but of those who did 
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know, three-quarters reported themselves 
as being satisfied with the provisions. 


Business Prospects 


27% of all of our respondents reported 
that they had not made a will and named 
an executor, and the main reason ad- 
vanced for not doing so was procrastin- 
ation. Almost everyone expressed him- 
self as being in favor of the principle 
of making wills. Of those who have 
made a will and named an executor,— 
again excluding the attorneys we inter- 
viewed,—34% have named a trust insti- 
tution to act as executor either alone or 
with someone else; but 45% have named 
either a wife, friend, or relative, or some 
other individual. 19% have named at- 
torneys, either acting alone or with 
someone else. Women show a tendency 
to name an attorney to act alone as exec- 
utor at the ratio of two to one over men, 
and people under forty show the same 
tendency at the rate of thirteen to five 
over those forty years old or over. It 
seems apparent that you have a greater 
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problem, therefore, with women than 
with men, and with younger people of 
wealth rather than older people. 

20% of all our respondents, excluding 
attorneys, report that they have created 
one or more trusts out of their own cap- 
ital. Of those who have created or help- 
ed to create trusts, about half feel that 
the trustee should not work under the 
handicap of investment restrictions. Of 
those who have never created a trust, 
one-third have given some thought to the 
idea, and two-thirds never have. Those 
who have given thought to setting up a 
trust give as their reasons the items of 
safety, expert management, assured in- 
come, and relief from responsibility on 
the part of the beneficiary. 77% of them 
say they will use a trust institution if, 
as, and when they set up their trust, and 
offer “great experience” and “continuity 
of management” as the chief reasons for 
so doing. 


Women Trust You 


Of the 262 women to whom we put the 
question, “Which of the following do you 
think would be the best way for a. hus- 
band to leave his property?” the largest 
number, 33%, chose the idea of appoint- 
ing a trust institution, as against 14% 
who liked the idea of leaving the estate 
outright to the wife. 


As to the investment ability of trust- 
institution officers 95% said it was bet- 
ter than that of the average wife and 
mother; 76% said it was better than that 
of the average lawyer; and 67% of the 
lawyers agreed with that statement. 71% 
regard it as being better than that of 
the average business man, but only 49% 
regard it as being better than that of 
the average officer of a commercial bank. 


There might be some question as to 
whether your investment ability could be 
assumed to be better than that of the 
average investment counsel or invest- 
ment officer of an insurance company, 
so here, I think, it is fairer to add to- 
gether those who called it better and 
those who called it “the same as.” 61% 
regard it as being either better or the 
same as that of the average investment 
counsel, and 51% regard it as being bet- 
ter or the same as that of the average 





investment officer of an insurance com- 
pany. Only in the case of insurance 
companies do you come out with a ma- 
jority who called your ability worse, 
rather than better. 31% regard the abil- 
ity of the investment officer of an insur- 
ance company as better than yours, as 
against 12% who regard your ability as 
better than theirs. It is a little discour- 
aging to note that your investment abil- 
ity is regarded only slightly better by 
those who have had experience with 
trusts than by those who have had no 
experience with trusts. 


What They Believe 


25% of the respondents are not sure 
that trust institutions have stringent 
legal safeguards thrown around their 
trust property and operations. 52% are 
not sure but what, except for the largest 
trusts, a trust is apt to be turned over 
to the supervision of an inexperienced 
junior clerk. Only 50% concurred with 
the statement that a trust institution 
does not make a profit on its trust ac- 
counts other than its regular fee. 63% 
were sure that if a trust institution fails, 
the individual trust accounts are not 
wiped out. 57% label as true the state- 
ment that in dealing with family prob- 
lems, trust institutions are apt to be cold 
and impersonal; but you will be inter- 
ested to know that half of those who 
thought so regard this as a good idea. 
However, those who believe you to be 
cold and impersonal, and who do not re- 
gard this as a good time, are very sharp- 
ly critical. 


There were about twice as many peo- 
ple who agreed that the trust department 
of a bank is liable to invest some of its 
funds in securities with which the bank 
is overloaded, provided such a procedure 
was possible, as there were of those who 
disagreed with the statement that you 
might: be apt to do such a thing. 


I had expected to find a general feel- 
ing that trust institutions were high-hat 
about the size of the estate they would 
handle. That is not borne out by the 
survey. In fact, trust institutions gen- 
erally are credited with a willingness to 
handle estates which are smaller than 
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the respondent himself would be willing 
to put in trust. 

In concluding our interview, we urged 
the person to make one main criticism of 


trust institutions. In the first place, de- 
spite our urging, 28% either said they 
had none, or that they couldn’t at the 
moment think of one. 12% said “they 
have a cold and impersonal attitude to- 
ward trust beneficiaries.” 7% said “their 
overconservative investment policies 
lead them to invest in low income produc- 
ing securities.” Another 7% said “their 
investment ability is questionable.” 6% 
said “their personnel is either incompe- 
tent or unqualified or underpaid.” An- 
other 6% said “they manipulate the port- 
folio to substitute stocks in which the 
trust officers or institutions have a per- 
sonal interest, or just to make a profit 
from such sales.” 5% said “they con- 
sider their own interests first and the 
beneficiary’s second.” Another 5% said 
“trust institutions are slipshod and in- 
efficient.” Another 5% said “their fees 
are too high.” 
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A trust officer wrote to 10 banks, 
including 4 of the country’s largest, 
asking “What is your opinion of 
Purse service?” Answers from 7 
banks (3 did not reply) were: 
—‘“Weare using The Purse Company 
program and think very highly of it.” 
—“The Purse Company certainly 
understands trust advertising; we have 
had better results with their material 
than with any other service used.” 
—‘Their service is acceptable in every 
respect.” 

—“T am very partial to their material.” 
—‘“We have a very high regard for 
The Purse Company.” 

—“With their cooperation, our cam- 
paigns have produced a substantial 
amount of business.” 

—“We have been using Purse Com- 


pany material exclusively.” 


Ww 


Many banks now securing a gratifying 
amount of trust business began using 
Purse service after an officer read a 
message like this and asked us for 
complete information. If you obey 
that impulse now, the end of this year 
may find ample evidence, in your 
trust department’s new-business rec- 
ords, that continuous use of Purse 
service will prove a profitable invest- 
ment for your bank. Write now to 
Chattanooga. 


The Purse Company 


Chattanooga, Tennessee 


Headquarters for Trust Advertising 


BOSTON NEW YORK CHICAGO LOS ANGELES 
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It is difficult to summarize the results 
of such a study in a few words, so I 
should like to simply give a verbatim ac- 
count of excerpts from an interview with 
a respondent for whose opinion I have 
some respect. “Banks don’t realize they 
are in the business of dealing with peo- 
ple. They have the attitude that they’re 
in the business of dealing with money, 
and that money talks. 

“But they’re wrong. It’s people who 
talk, and people who make money talk. 
There’s nothing about a bank, its adver- 
tising, its appearance, the attitude of its 
officers and employees, that is warm and 
appealing. Rather, banks are cold and 
forbidding, and people don’t understand 
them or like them. This is true of banks, 
be it in relation to a $100 loan or a $1,- 
000,000 trust fund. Instead of having 
a vice-president in charge of saving 
paper clips at a saving of $40 a year, they 
should have a vice-president in charge 
of hand-shaking; but at the end of the 
year they couln’t translate onto a paper 
the amount of money made by shaking 
hands with customers and prospective 
customers, so it wouldn’t be within the 
grasp of banks to understand the value 
of this.” 

I do not offer this quotation as being 
typical of the attitude of those people we 
interviewed, who are, by the way, people 
whom you might have reason to suspect 
of being most friendly to you. But I do 
say that such an attitude exists in too 
many places for comfort or equanimity, 
and I do say that so long as it exists 
with any frequency at all, there is as 
yet no room for complacency on the part 
of bankers, despite the gratifying im- 
provement in the way in which they are 
regarded as compared to several years 
ago. Banking is an old and honorable 
profession and there is nothing in good 
banking practice which is at odds with 
interests of society as a whole. 


At a recent meeting of the Palm Beach 
County (Fla.) Life Underwriters, A. B. 
Rittenour, trust officer of the West Palm 
Beach Atlantic National Bank, spoke on 
Life Insurance Trusts, and Fontaine Le- 
Maistre, vice president and trust officer, 
First National Bank of Palm Beach, dis- 
cussed Cooperation. 





‘The Public Must Know 


Translating Figures and Service into Social and Economic Values 


HOLGAR J. JOHNSON 
President, Institute of Life Insurance 


N THIS present period, the public 

attitude toward business generally is 
somewhat critical. Because of this, the 
need for a sound program of public rela- 
tions in the conduct of a business can 
no longer be questioned. Business can 
fail to tell its story and be forgotten or 
ignored by the public and accordingly be 
left behind as the rest of America ad- 
vances; or fail to tell its story and invite 
downright opposition and thus suffer the 
suspicion and distrust of the public; or 
finally, tell its story in complete detail 
and secure for itself a fair hearing at 
the bar of public opinion. 

All business in the last analysis is 
primarily responsible to the public. It 
is true that the public does not go to the 
polls every year or every four years to 
vote on whether this insurance company, 
this bank or this manufacturing com- 
pany is to remain in business. Yet the 
voting goes on, nevertheless, every day. 


Telling How and Why 


Particularly do we who are engaged in 
providing financial security stand at the 
bar of public opinion, because the social 


responsibilities of our business are wide 


and very great. It is not = 
enough that we have fulfill- 
ed these _ responsibilities 
honestly and well and have 
conducted our business suc- 
cessfully—we must also tell 
the story of how and why 
we have done so. For, as 
in the English courts, there 
is prejudice against the 
man who does not take 
the stand in his own de- 
fense. 


From address before 2lst Mid- 
Winter Trust Conference. 
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Both trust officers and life under- 
writers deal with closely similar aspects 
of the problem of helping the thrifty and 
the self-reliant look after their own fu- 
tures and the futures of their families. 
In this sense we have a common interest 
and responsibility in preserving the sys- 
tem of society that makes this thrift and 
self-reliance possible. This common in- 
terest is strikingly exemplified by the 
growing amount of joint work which 
our two businesses undertake for the 
same customer on such problems as estate 
analysis and estate settlements. Through 
this cooperation we are not only being 
helpful to each other and to the customer 
but also to the public as a whole. 


What the Public Wants to Know 


Explaining information such as that 
contained in the recent analysis of 26 of 
the largest life insurance companies, pre- 
pared by the SEC and issued by the 
Temporary National Economic Commit- 
tee, is a phase of what is commonly call- 
ed public relations. Yet before we set 
out to talk further about what the public 
wants to know, we must be very sure 
what is meant by Public Relations. Most 

certainly the field of public 
relations does not lie solely 
in explaining or presenting 
information. 


Public relations means 
first of all doing business 
with a real conception of 
public responsibility. It en- 
tails an appreciation of 
business principles which 
really build and hold good 
will. It means not doing 
what may seem for the mo- 
ment the most expedient, 
but rather that which is 
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sound, fair and honest and in the public 
interest. The day has passed when a 
business can be operated solely with an 
eye to profit. 

The second basis of public relations is 
telling the public what it wants to know 
and has every right to know. First, I 
believe it wants to know and has a right 
to know the motives behind business; 
secondly, the objectives of the business 
and how it proceeds to accomplish these 
objectives; and, third, the social and 
economic services which the business 
renders for the common good. 


The method by which this information 
is transmitted to the public is of course a 
matter for each business to determine, 
depending upon how broad its influence 
may be or how concentrated its business 
operation. The first group to whom in- 
formation must frankly and freely be 
given is to those people within the busi- 
ness itself. Many of us have taken for 
granted the employees understand the 
motives, objectives and social aspects of 
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our business. In reality, this may not 
be true. Preparation of reports on the 
business and talks given by officers or 
other responsible executives to employees 
can thus be the most valuable single 
point in a program of public informa- 
tion. After all, the employees are the 
most important group for disseminating 
information direct to the public. 


Next, we come to the owners of the 
business, whether they be proprietors or 
stockholders—but this is usually outside 
the realm of the life insurance business, 
because policyholders in the majority of 
cases are also the owners of the company. 


Telling the Public 


Inasmuch as the general public may 
some day be the customer, I think for 
our purposes we can here consider the 
two together. Here again the medium 
used to get information to the public 
depends upon the scope of the business. 
The bank or life insurance company has 
a responsibility beyond its own custo- 
mers, because of the social and economic 
aspects of the business. It must try to 
get as broad a coverage as possible. | 
wonder if we have not neglected to do 
this. 


Much can be said on the need for 
making the reports of financial institu- 
tions more readable, more friendly, and 
—frankly—doing a better job of passing 
on information about the business to the 
public. Most reports to the public in 
the past have contained, primarily, large 
figures—amount of assets, amount of in- 
surance in force—or, in the case of the 
trust company or bank—the amount of 
deposits. Yet in addition to the discus- 
sion of solvency, which is obviously most 
important, the public has also the right 
to know the service functions of the 
business. It wants to know what these 
figures mean. 


Interpreting Figures 


They can, for instance, show that life 
insurance paid out two and a half bil- 
lions in 1938 to millions of families who 
needed money most, either because of 
death, old age, or financial misfortune. 
The figures also mean that our invest- 





ment funds play an important part in 
the operation of America’s mills, fac- 
tories, farms and transportation. 


Life insurance has been a great stab- 
ilizer of investments, helping to prevent 
panic and violent industrial disturbances 
by holding its twenty-eight billions of 
assets firmly and conservatively. It has 
pioneered in many avenues of investment 
and was the first to write farm mort- 
gages in the Middle West and thereby 
aid the vast expansion of America. 


But it has not been enough that we 
have made these contributions and 
others. We must also tell of these truths. 
And the public must be made conscious 
of the fact that life insurance belongs 
to the people. 


To illustrate further the effectiveness 
of a report of this kind, it would be in- 
teresting if it were possible to trace dur- 
ing any given year what happens to the 
dollars that life insurance pays out to 
policyholders and beneficiaries. Finding 
out what part these funds play in each 
community in improving business, in 
creating a better way of living, and in 
helping toward a broader social concept 
in life—this would spell perfect public 
relations. 


It’s not enough that we provide big 
payrolls, it’s not enough that we provide 
a fine institution, it’s not enough that 
we live a good business life. We have 
a responsibility to see to it that we 
transmit to the public, to our customers, 
to our proprietors—who in insurance are 
the policyholders—and to our employees 
the fact that business is in reality more 
than just a money-making institution, 
that it does have a social consciousness, 
a social responsibility and a social niche 
in our national life. 


Public Understanding of Public 
Service 


Most of the national publicity from Wall 
Street has come out of the most unusual in- 
cidents in its history. It is not enough to 
do a good job, it is necessary to have peo- 
ple believe you have done one.” 


The ordinary banking and financial trans- 
actions are complicated and undramatic. 
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Only a small percentage of the public has 
an understanding of the real part Wall 
Street plays in the economic life of the coun- 
try and in many of the major developments 
such as employment, in which everybody is 
interested. 


Bankers were condemned a few years ago 
for making what were called improvident 
loans, and yet today they are being con- 
demned for alleged unwillingness to lend — 
money. 


One inherent difficulty is that the quali- 
ties that make for success as a sound bank- 
er are so different from those that make for 
success in publicity that they are not likely 
to be combined in the same individual. If, 
however, as much intelligent thought is 
given to the development of public under- 
standing of the important public service 
performed as has been given to the techni- 
cal aspects of banking, there is no reason to 
doubt that over a period of time important 
progress can be made and future political 
difficulties minimized. 


—wW. Averell Harriman, of Brown Bros. 
Harriman & Co., before New York Finan- 
cial Advertisers Association. 





NNOUNCEMENT of the intention 

of J. P. Morgan & Co. to terminate, 
on April lst, its eighty-year career as a 
private bank and to form a trust com- 
pany “in order to perpetuate the busi- 
ness and to broaden its usefulness,” 
brings to a close an era of world financial 
leadership and marks perhaps the final 
phase in the reorganization and meta- 
morphosis in the theory and structure of 
banking in this country. This step, 
heretofore taken by many other private 
banking houses, especially in London 
where they have been converted into so- 
called limited liability companies, is the 
latest link in the passing of the erst- 
while “country banker” who knew in- 
timately all his customers and whose 
sons and their sons preserved the family 
banking interests. 


Apart from this, there are other im- 
plications, some of which are at this 
writing in a nebulous state. This much 
is certain. Under the name of J. P. 
Morgan & Co. Incorporated, the firm will 
carry on the same business, at the same 
stand, and in the same manner as the 
present organization, subject to such 
changes as the New York law governing 
trust companies may require or permit. 
Tax advantages will accrue to the pre- 
sent partners, all of whom will become 
shareholders, officers and directors of the 
new corporation, because profits may be 
retained by the corporation to build up 
reserves and surplus. (The new insti- 
tution will have paid-in capital of $20,- 
000,000 and a like amount of paid-in 
surplus. ) 


As directors, they must resign from 
the boards of other trust companies (not- 
ably Guaranty Trust, Bankers Trust and 
New York Trust) on June 1, under the 
terms of the Clayton Act which inter- 
dicts interlocking directorates. J. P. 
Morgan and Junius Morgan will be 
obliged to relinquish their memberships 
in the New York Stock Exchange. The 
firm’s Philadelphia associate, Drexel & 
Co., will be operated as a separate part- 
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J. P. Morgan & Co. to Form Trust Company 


nership without connection with the 
Morgan interests, thus severing a rela- 
tionship existing since 1871, but J. P. 
Morgan & Co. Inc., will retain its in- 
terests in the Paris and London firms. 


Speculation exists, particularly as to 
the extent to which the new institution 
will exercise the trust powers which 
would be granted it under the state 
charter. With the firm’s many influen- 
tial contacts, it is highly probable that 
the company could acquire a consider- 
able amount of select and profitable per- 
sonal trust business. It is quite possible 
too, that the new organization may ex- 
pand the corporate agency business with 
which the private bank was favored be- 
fore it was compelled to abandon un- 
derwriting security issues as a result of 
the Banking Act of 1933 and find the 
entree to trusteeships productive, in this 
more profitable form of fiduciary work. 
It may be that these activities will be 
restricted to a highly specialized type of 
trust service, including, for example, 
operation of the increasingly popular in- 
vestment management accounts. Aside 
from the general dilution of trust busi- 
ness available for the other trust com- 
panies, this may result in particular com- 
petition with several local institutions 
which have more or less confined them- 
selves to such “high-quality” business. 


Another matter for conjecture is 
whether J. P. Morgan & Co. Inc., will 
become a member of the Federal Re- 
serve System and the Federal Deposit 
Insurance Corporation, although in con- 
nection with the latter there is no in- 
dication that “small” deposits will be en- 
couraged. And, while the corporation 
would be permitted to issue stock to the 
public, it is not indicated that it will 
do so in the immediate future. 


With all that the Morgan corporation 
does henceforth a matter of public re- 
cord, it will be interesting and not a little 
instructive to watch the developments of 
this famous recruit to trust company 
ranks. 
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Trust Officer, Trust Company of Georgia, Atlanta, Georgia 


OVERNMENT and Municipal ob- 
ligations have some place in practi- 
cally every trust that we manage. 


It is elemental that legal lists should 
universally include obligations of the 
United States, the states and their sub- 
divisions. This legislative sanction may 
give many of us a sense of security that 
actually does not exist. The courts of 
many states have held the statutory 
authorization to be a protection only 
when the purchase was a reasonably pru- 
dent one. 


The trustee must endeavor to maintain 
a certain flexibility in any investment 
program, and United States bonds allow 
this to be done. The trustee is frequent- 
ly forced to decide whether to hold cash 
uninvested until the appearance in the 
market of the ideal bond that he would 
prefer to buy, or invest it in a bond that 
is available. The trustee, however, 
usually must buy when he has the money. 


In 1934 leading writers on investment 
subjects were commenting on the then 
low interest rates of 344% to 4%, and 
suggesting that a cash position be main- 
tained. Had that advice been followed, 
beneficiaries would have spent six long, 
lean years without income. 
Then, too, the enforced 
idleness of our money may 
cause us to take undue 
chances when it is again 
put to work as we will often 
buy maturities much long- 
er than are justified in or- 
der to recover some of the 
income we have lost. 

The other extreme in- 
vestment position would 
be for the trustee today to 
buy only long term bonds 
on the theory that we can- 
not better present interest 
rates, at least not for 
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many years. We cannot assume the- 
present low interest level is fixed, nor 
when it will change. Therefore, we 
must always have some basic plan, which 
may well provide for a so-called revolv- 
ing bond account, with maturities each 
year. Such a program requires: 


1. The preparation of a calendar in 
each account showing annual maturities, 


2. The rearrangement of maturities 
through purchases and sales, 


3. The close study of the needs of each 
account. : 


4. The use of courage in making pur- 
chases with the proceeds of maturing 
bonds so as to keep the calendar alive 
and provide for an average performance 
over the life of the account. 


Savings Bonds Preferred 


An overwhelming majority of the 
trust men interviewed by the Trust Divi- 
sion some months ago favored use of 
United States Savings Bonds. Among 
their reasons were:—the excellent rate 
of return; the high degree of liquidity; 
the absence of usual market fluctuations; 
permitting small cash balances to be 
invested; having the tax exemption 
features of Government 
bonds. 

The principal objections 
were: the legal question as 
to whether it is permissible 
to credit to income the in- 
crease in the _ principal 
value of the bond between 
the date of its purchase 
and its maturity, or earlier 
redemption; the liability 
for income tax purposes is 
concentrated in the one 
year when the bond is re- 
deemed; and the trustee’s 
fee is deferred for several 
years. : 





F iduciary Service in 
W estern Massachusetts 


This Bank, through over fifty years 
of experience, is well qualified to act 
in all matters of trust administration 
and invites correspondence from 
other banks and bankers. 


Springfield Safe Deposit 
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Springfield, Mass. 
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The general opinion among attorneys 
seems to be that the “discount” here is 
not analagous to the “discount” at which 
an interest bearing bond may have been 
purchased, and that payments to life 
tenants as income would be proper. How- 
ever, this is a matter that will have to 
be decided in accordance with the laws 
of each state. 


Unfortunately taxpayers reporting on 
a cash basis must run the risk of the 
taxation of the entire increment when 
the bond matures or is redeemed, unless 
the Treasury Department can be per- 
suaded to revise its rulings. Those on 
the accrual basis can spread the tax over 
the life of the bond, however. Trustee’s 
fees too can be taken annually where a 
redemption schedule is followed. 


Savings and Loan Shares 


Last fall I addressed the annual Con- 
vention of the United States Savings and 
Loan League.* The investigation that 
I made enabled me to tell those assem- 
bled that while trust men in many cities 
were purchasing shares, they were doing 
so only after a careful study of the asso- 
ciations involved, and the mere fact of 
being placed on legal lists in 39 states 
had not resulted in their widespread use. 
I found four principal objections. 


A recent survey by the Trust Division 
shows that very few trust officials favor 
mortgages insured by the Federal Hous- 
ing Administration. Those who do use 


*See report in September 1939 Trusts and Es- 
tates, page 336. 
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them seem satisfied with the results ob- 
tained, although they admit numerous 
complications exist, such as “excessive 
red tape” and “multiple bookkeeping en- 
tries.” An interesting reaction to one 
objectionable feature was presented by 
one trust officer who wrote: “The month- 
ly repayment is usually too small to con- 
sider for immediate reinvestment. In 
many accounts holding Federal Housing 
Administration mortgages, we also hold 
United States Savings Bonds. By writ- 
ing up the value of the United States 
Savings bonds in accordance with the 
table of redemption values, and transfer- 
ring from principal to income the amount 
of the increase, it is possible to pay ben- 
eficiaries income currently on the Sav- 
ings Bonds, rather than wait until they 
are redeemed.” 


My own judgment is that we might 
now benefit our trust accounts through 
the use of these mortgages in proper 
proportions, especially since the forma- 
tion of the Federal National Mortgage 
Association in 1938 to create a market 
for them. 


Government Influence 


From the above you: will see the tre- 
mendous influence exerted by the Govern- 
ment of the United States over trust 
funds in three ways, through direct ob- 
ligations, through guaranteed obligations 
and through Government’ sponsored 
agencies. According to Washington news 
dispatches there is some thought that 
plans may be under way to force these 
agencies to do “unorthodox” re-financing 
of their present obligations, thus enab- 
ling the owner of the stock—the Federal 
Government—to secure additional funds 
without seemingly increasing its own 
debt. Our interest in the bonds of these 
agencies, and particularly those of the 
Federal Land Banks (it is my under- 
standing that corporate trustees rather 
than insurance companies have been 
among the largest purchasers of these 
issues) is substantial enough that the 
news should cause us not only to think 
twice before buying more bonds, but also 
to review most carefully our present 
holdings. 





State and Municipal Bonds 

As a class State and Municipal bonds 
are rated next to United States Govern- 
ment bonds. Here the difficulty is not 
so much with the basic taxing authorities 
that issue the bonds, but with the num- 
erous special taxing bodies such as drain- 
age and school districts, that have sprung 
up in recent years. Many of these must 
live upon property values already heavily 
taxed and the purchase of their bonds, 
merely to obtain a high yield, is not 
favored. Here certainly is a field of legal 
investments into which the trustee must 
enter with caution. 

The better grade State and Municipal 
issues seem destined to remain in public 
favor at high prices. Our participation 
in a general war, as well as the removal 
of the tax exemption feature from pre- 
sent issues, would no doubt seriously ef- 
fect prices. In all probability the re- 
peal of tax exemption will apply only 
to new issues. The better grades, which 
are so largely held by organizations 
themselves tax-free, should not suffer as 
much as the lesser grade bonds. 

A change in our approach toward the 
use of these bonds may be helpful. 
They should be bought not merely from 
the position of today’s market, but 
from a long-range, planned viewpoint. 
Some may feel that today’s prices are 
artificial but there seems to be some jus- 
tification for existing levels because of 
present day demands for securities of 
the highest grade. 

These securities must be purchased 
as a part of a revolving fund in keep- 
ing with the rates that then prevail in 
order to obtain an average result, or 
else the added yield from another 
source brings with it an increased risk, 
which should not be assumed. 


Under a recent Probate Court decision in 
Detroit, Annie Laurine Dodge, former Cana- 
dian telephone operator, will receive $1,- 
250,000 from the estate of her husband, 
Daniel D. Dodge, heir of the automobile for- 
tune, who was fatally injured in 1938. 

The estate is estimated to total nearly 
$11,000,000. The decision in effect gives 
$1,250,000 to the widow, $3,500,000 to Mr. 
Dodge’s mother, Mrs. Mathilda R. Wilson, 
and $6,000,000 to State and Federal govern- 
ments in the form of inheritance taxes. 
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OPPORTUNITIES IN PREFERRED STOCKS 


ROBERT S. DREW 
Vice President, Continental Illinois National Bank and Trust Company of Chicago 


OOD preferred stocks are available 

in fair supply, and while their pre- 
sent level of prices seems very high, 
they produce a better return than good 
bonds. To simplify, reference to railroad 
preferred stocks and bonds is omitted. 
Also, since good utility bonds are more 
plentiful than industrial bonds, this 
paper has to do chiefly with the prefer- 
red stocks of industrial corporations. 


As a general rule, the desirability of 
having a substantial proportion of a trust 
fund invested in bonds is unquestioned, 
and the soundness of the policy of diver- 
sification of maturities is well recog- 
nized. But when we consider the merits 
of a given long term bond as against a 
given preferred stock, is it certain that 
the bond will be paid at maturity? Will 
it be to the advantage of the trustee to 
have his money at that time? 


In comparing equally strong compan- 
ies, the compulsory nature of interest 
payments undoubtedly gives to bonds the 
quality of greater assurance of regular 
payment. Consider a seasoned, high- 
grade industrial preferred with no bonds 
ahead of it, and the company earning $50 
or $60 annually on each share of its pre- 
ferred stock. Compare this with a top 
grade utility bond whose charges are 
covered three times. The compulsory in- 
terest payment advantage of the bond 
loses much of its practical significance. 
This fundamental difference, however, 
does seem to be reflected in the yield dif- 
ferential between the two types of secur- 
ities. 

Recently, I had compiled a list of the 
97 good utility and industrial bonds 
available in the market, outstanding in 
amounts of 2 million dollars or more, 
selling at not more than 2 points over 
call price, and yielding at least 234%. 
55 were non-callable or selling at or 
below call price. When we recall that 
there are over 360 utility and industrial 
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bond issues listed on the New York Stock 
Exchange, not to mention great numbers 
of unlisted issues, it is clear that the field 
of selection of bonds is severely limited. 


We considered only the higher qual- 
ity bonds, outstanding in amounts of 10 
million dollars or more, and, again, sell- 
ing at not more than 2 points over call 
price, but with none eliminated because 
of low yield. This high quality list num- 
bered 40 bonds, only half of which were 
non-callable or selling at or below call 
price. Only 5 were industrial bonds. 


This is not meant to imply that trus- 
tees should limit their purchases of corp- 
orate bonds to such a restricted group, 
but it leads directly to the thought that 
unless we are satisfied to have railroad 
and utility bonds constitute the bulk of 
corporate security holdings, we would do 
well to consider industrial preferred 
stocks. 


70 Without Bond Debt 


There is another factor of equal and 
perhaps greater importance: To exclude 
industrial preferred stocks from a port- 
folio is to deprive it of participation in 
a very large proportion of established, 
successful and promising enterprises. In 
the United States are more than 200 lead- 
ing industrial corporations, exclusive of 
utilities and railroads, whose securities 
are traded on the exchanges. Of these, 
60 have bonds or debentures outstanding 
in the hands of the public, while 70 have 
no bonds or debentures but do have pre- 
ferred stocks outstanding. 


The importance of these 70 corpora- 
tions in the business structure of the 
country may be indicated by the aggre- 
gate book values of their assets, which 
is about 10% billion dollars. The mar- 
ket value of the preferred stocks of these 
corporations constitutes nearly one-third 
that of all industrial bonds and prefer- 





reds listed on the New York Stock Ex- 
change. Included in this group are such 
companies as: 


American Can 
American Radiator 
Coca-Cola 

Corn Products 

du Pont 

Eastman Kodak 
International Harvester 
Montgomery Ward 
Procter & Gamble 

U. S. Gypsum 
Westinghouse Electric 


A recent book* includes a study of a 
large number of industries, using in each 
case the record of total interest and div- 
idend payments for a recent 14-year per- 
iod as an indication of growth or decline. 


If we apply the conclusions of this 
study to the industries represented by 
the 130 leading industrial corporations 
just named, we find that of the 60 com- 
panies having bond issues outstanding, 
only 4 out of 10 are in industries which 
are classified as expanding. Of the 70 
companies having preferred stocks, but 
no bonds, 7 out of 10 are in expanding 
industries. 


Dividend and Price Record of 
Preferreds, 1930-39 


The past decade provided a rigid test 
of the performance of securities, and a 
study of preferred stocks, with special 
reference to dividend records and price 
fluctuations during that period, should 
therefore be illuminating. In order to 
eliminate hindsight, I assembled a group 
of high-grade industrial preferreds by 
using Moody’s ratings as of the end of 
1929. This group includes every active 
domestic issue of 1 million dollars or 
more, rated AA or AAA as of 1929, and 
numbering 34 in all. It is from such a 
group of high-grade industrial prefer- 
reds that a trustee would probably have 
made his selections in 1930. 

Of these 34 preferreds, 31 paid every 
quarterly dividend on its regular date 
throughout the 10-year period to the end 
of 1939, or was retired at full redemp- 

*“The Ebb and Flow of Investment Values,” by 
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tion price during the decade. One stock 
passed one quarterly dividend but paid 
it the following quarter. 


One of the two which failed to pay 
full annual dividends each year was 
United States Steel, which paid $2, in- 
stead of $7, in 1933, 1934, 1935, but had 
cleared these accumulations before the 
end of 1937. The other was Studebaker 
Corporation, which stopped paying div- 
idends on its preferred in 1933 and was 
reorganized in 1935. Even in the case 
of Studebaker, an alert trustee might 
have got out nearly whole. There were 
several warning signals during the first 
half of 1931, and yet the stock was quot- 
ed above par until October of that year. 


The approximate average price of these 
34 industrial preferreds was 119 on De- 
cember 31, 1929, and at the low point in 
June, 1982 was 90. The average price 
of the 28 preferreds which are still out- 
standing is now about 144. The Dow- 
Jones average of 30 bonds, excluding 
second-grade rails, declined from 93 on 
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December 31, 1929, to a low of about 71 
in June, 1932, and is now 103. 

It is interesting to note that the de- 
cline to the low in each case was about 
25%. It is only fair to say that the 
bonds included in the Dow-Jones aver- 
ages are probably intended to be repre- 
sentative and active and not necessarily 
of highest quality. 


Preferred Stocks in Institutional 
Portfolios 


An analysis of 52 replies to a question- 
naire sent to a number of trust com- 
panies from coast to coast in 1938* re- 
ferring to investments for a $100,000 
trust for a widow needing all income 
possible, reveals that many made no ref- 
erence to preferreds and some stated 
that preferred stocks were not favored, 
but 23 out of the 52 indicated that pre- 
ferreds would be _ purchased. The 
amounts, where mentioned, ran mostly 
10% to 25% of the total fund. 

Conservative institutions, other than 
trust companies, have been buying pre- 
ferred stocks for many years. Wood, 
Struthers & Company published, in 1932, 
a study of the portfolios of the thirty 
leading university endowment funds, un- 
der the title, “Trusteeship of American 


*Paper read by Conner Malott at Pacific Coast 
Trust Conference. See Nov. 1938 Vrust Companies 
567. 


Endowments.” These thirty funds ag- 
gregated 536 million dollars at market 
prices of November, 1931, and repre- 
sented nearly three-quarters of the com- 
bined investments of all institutions of 
higher education in this country. 


This study indicated a distribution of 
investments of the composite fund as 
follows: bonds, 50%; preferreds, 8%; 
common stocks, 10%; mortgages, real 
estate, and other, 32%. The bond por- 
tion varied from practically none to a 
high of 82% of the total funds, while 
preferred stocks varied from 0% to 28%. 


Upon examination of the portfolios of 
4 of the largest life insurance companies 
as of 1938, I was surprised to find that 
in the aggregate they held 320 million 
dollars of preferred stock, which was 
over 7% of their total holdings of all 


corporation bonds and stocks. Of the 
preferreds, 57% were industrials, 35% 
utilities, and 8% railroads. Fire insur- 
ance companies, as shown by the record 
of 20 companies as of December 31, 1938, 
summarized by Standard Statistics, had 
12% of their total assets invested in pre- 
ferreds, and this was a larger propor- 
tion than at the end of 1930. 


Twenty-five Suitable Preferreds 


We have indicated some features of 
the scarcity of high-grade corporate 
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bonds which are today selling to yield 
from 234% to 344%. A list was com- 
piled of 32 better grade preferred stocks 
of industrial companies having little or 
no debt outstanding. Of these, 14 are 
non-callable, and yield at present prices 
from 3.6% to 4.6%. 

Of the 18 callable stocks, 2 are selling 
below call price, and 9 of them, bearing 
relatively low dividend rates are selling 
at such prices as would indicate compar- 
' atively little risk of principal loss by 
redemption. The remaining 7 seem to 
involve sufficient risk of redemption to 
exclude them at present prices. How- 


Life Insurance Investments 
The trend of investments of 49 legal re- 
serve life insurance companies, holding in 
different years from 91.6% to 98.4% of the 
admitted assets of all such companies in the 
United States, was depicted by Frederick W. 
Hubbell, president, Equitable Life Insur- 
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ever, a decline of only a few points would 
probably justify adding them to the se- °* 
lected list. 

Thus, there appear to be at least 25 
industrial preferred stocks available for 
conservative investment selection, afford- 
ing a wide diversification among success- 
ful industries. At present prices these 
preferred produce average yield of 4%. 

Preferred stocks deserve consideration 
for a portion of a fund in which income 
is of special importance, and where 
broader participation in successful indus- 
tries is desirable than is available in 
corporate bonds. 


ance Company of Iowa, Des Moines, in an 
address at the Convention of The Associa- 
tion of Life Insurance Presidents, New York 
City, December 15. From one of the tables 
accompanying Mr. Hubbell’s talk, the follow- 
ing comparative percentages of the differ- 
ent classes of investment are taken: 


Stocks 


25 
ag cw 
1.3% 31.3% 41% 1.5% 2.7% 1.8%  .$5,346,606 
2.4(’32) (decreased 13.5(’39) 5.9(°39) 8.3('85) 3.6(’35)(increased 
-7(°30) (each year 
3.5 26,481,897 


Canadian 

Govt. Bonds 

R. R. Bonds 

& Stocks 

Other Bonds 
Total Admitted 
Assets (millions) 


& 


2.1 11.3 13.5 5.9 7.3 
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AR and inflation may be poor ex- 
cuses for buying stocks. Any in- 
vestment today is obviously made in the 
face of disruption in world trade and 
finance and of political and social crisis. 


There are many points of attack 
against the common stock position and 
many people feel the argument cannot 
be settled without clearing up the ques- 
tion of prices. I hold some personal 
ideas about the futility of trying to de- 
cide where we are in the business cycle, 
or what cycle. My discussion is not 
whether we approve of the level of the 
Dow Jones Averages; it is the much 
less exciting, but more important ques- 
tion of whether in general, from one gen- 
eration to another, common stocks may 
be considered suitable trust investments 
as an adjunct to the straight bond policy 
which is emphasized in the literature on 
trusts. 


Regional Aspect 


To a certain extent your attitude on 
common stocks depends on where you are. 
If this trustee is holding trusts 50% in- 
vested in common stocks, and another 
trustee is holding trusts mostly invested 
in bonds, and both represent the best 
policies to the parties concerned includ- 
ing the beneficiaries and the courts in 
those places, there might arise a prac- 
tical question as to whether there wasn’t 
an unnecessary amount of argument 
along theoretical lines. 

I don’t think we ponder sufficiently on 
what these contradictory statements 
mean. The differences are due essen- 
tially to different traditions as between 
one locality and another. When we find 


ourselves becoming very positive on some 
aspect of investment theory, it would be 
refreshing to reflect on the fact that 
successful trust funds are being man- 
aged in states where they have been in- 
vesting in common stocks ever since they 
started in the trust business, and that 
successful trust funds are being likewise 
managed in states where common stocks 
have for an equally long while been 
frowned upon. Our accounts are prob- 
ably somewhat high in stocks in rela- 
tion to average practice, and results have 
on the whole been extraordinarily good. 


Even The Law Can Change 


The strength of the common law is 
that it is constantly adapting itself to 
changing conditions. Trust investment 
law is an expression of the desire of pru- 
dent men to protect trust beneficiaries. 
In the past few years trustees and the 
courts in general are more interested in 
common stocks than in the old days. Last 
year the Newark (N. J.) ° Chancery 
Court approved applications to buy 
stocks in trusts. The attitude of stu- 
dents of investing is changing. (Com- 
pare Barron’s contest 1925 vs. 1939. 
1925 none over 50% in stocks. 1939 none 
under.) We had in Connecticut a legal 
list, to which certain insurance stocks 
were added for trusts, and last year the 
law was changed to introduce a different 
theory, that of the “Prudent Investor.” 
I hesitate to embark upon predictions 
as to what custom and the law will sanc- 
tion in the future, but I should like to 
mention two possible factors. 

First, is American industry going to 
be financed more by stocks or bonds in 
the future? There is increasing recog- 





nition, not to say pressure, as .to the 
desirability of a larger proportion of 
equity financing. 

Second, is it not possible that it will 
become increasingly recognized that some 
fluctuation in value of principal and in- 
come is normal, that there is no such 
thing as absolute security of capital, that 
principal and income from bonds as well 
as stocks are constantly subject to varia- 
tion through improvement or deteriora- 
tion in quality, through changes in money 
rates and, particularly in the case of 
bonds, through redemptions and refund- 
ings, and may there not be a shift of 
emphasis from scrutiny of the dollar 
value of principal to whether sound poli- 
cies of diversification have been followed 
and whether careful management has 
been practiced? 

And will not Trustees and beneficiaries 
and the courts put increasing emphasis 
on performance as to income, on the pre- 
servation of purchasing power of prin- 
cipal in terms of income? The prover- 
bial widow with two children to support 
from the income of a trust has seen 
both bonds and stocks rise and fall in 
value. In bad times her income from 
stocks was reduced and as times im- 
proved in the past six years her income 
from bonds has been reduced. She does 
not care so much whether market quo- 
tations fluctuate 20% as that her income 
should be maintained. 


Case for Bonds 


When you say that a bond will return 
principal intact at maturity, you are say- 
ing that high-grade bonds now will be 


high-grade at maturity. You may be 
obscuring the fact that the value of that 
principal is measured in most cases by 
the income it can purchase, and you are 
saying that the principal at maturity 
will buy as much income as at present. 
When you say that income is stable, you 
are saying that the bond will not be re- 
funded in the meantime or that when 
refunded it will buy as much income 
again. The latter seems particularly 
misleading when you consider that bonds 
are refunded during periods of low 
money rates and only, therefore, when 
it is possible for the borrower to reduce 
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the interest being paid the lender. We 
have seen in the last ten years yields on 
investment bonds go from 5% to 3%4%, 
a reduction of 30% in the income. 

Many sins have been committed in the 
name of inflation and of purchasing 
power. But a question which is not often, 
developed is whether my hypothetical 
widow may expect such changes in the 
popular standard of living within her 
lifetime that a stationary income would 
not permit her to keep up with the people 
in her class of society. In many New 
England towns there are people living 
on the same standards as they used to 
fifty years ago. But these people are 
poor by modern standards. 


Why Stocks? 


Speaking for trustees in Hartford, our 
attitude ‘over a long period of years has 
been that we wanted to hold certain 
stocks because in themselves they were 
sound investments. We held them for 
diversification, and we held our propor- 
tions in bonds also for diversification. 
Stocks did not offer short term stability 
in market value nor did they offer pro- 
tection against war, inflation and what 
have you, any more or less than they 
do now. They were held and bought 
with a knowledge of the business in 
which the company was engaged, who its 
customers were, and whether there was 
a tradition of capable management. 

In general, holding such stocks was 
best for the welfare of the beneficiaries. 
We are influenced, of course, in our pre- 
sent attitude by talk of inflation and po- 
tential declines in bond prices, but this 
only obscures the fact that common 
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stocks have been held and purchased 
when bond yields were quite different, 
and the reason for common stock hold- 
ings was to invest in well managed busi- 
ness that offered long life and stable, 
often increasing dividends. 


There is a weakness in jumping into 
stocks from a spring-board of high bond 
prices. Stock prices have also been 
drawn up in price by the low level of 
money rates. If one were to pick a rule 
to follow in achieving reasonable results 
as to the value of principal and income 
in the future while affording some safe- 
ty, it would be to diversify among dif- 
ferent types of industries. 


A more fundamental consideration 
than whether to hold stocks or bonds is 
to diversify among the strongest indus- 
tries? If you confine yourself to bonds, 
you are barred from what are without 
doubt some of the basic and promising 
industries and companies, such as the 
chemical industry and the electrical 
equipment field, insurance and banking. 
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Federal Plan For Sale of Annuities 


A plan for expanding the Social Security 
program through the sale of annuities by 
postal savings departments, as_ revealed 
by Senator Robert F. Wagner, chairman of 
the Senate Banking and Currency Commit- 
tee, would provide sale of annuities paying 
up to $100 per month to individuals at a 
cost 30% below that of similar annuities 
from private companies. Funds _ received 
for payment would be invested in Federal 
securities and guaranteed by the United 
States Treasury as to payment. 


Speaking before the thirty-third annual 
convention of the Association of Life In- 
surance Presidents recently, Ray D. Mur- 
phy, vice president and actuary of the 
Equitable Life ‘Assurance Society of the 
United States, stated: “The sale of annui- 
ties by governments has commonly, in the 
past, been a device which was _ resorted 
to for the purpose of raising new funds for 
governmental expenditure, often for the 
prosecution of war, or as a part of a plan 
to refund governmental obligations.” 


He further asserted: “All commission 
costs for the sale of the contracts would 
commonly be met by not more than 24%% 
of the single premium. If we compute 
the commuted value at the time of pur- 
chase of all expenses then incurred and all 
future expenses necessary to carry out the 
contracts, and include in that figure taxes 
and expenses of every kind, the total com- 
muted sum would represent only about 
6% or 7% of the premium. Only part of 
these expenses could be avoided by the gov- 
ernment. Therefore, if the government 
were to sell such contracts at 30% less than 
company rates, almost the entire reduction 
would prove to be a direct loss to the 
treasury.” Mr. Murphy added, “If the gov- 
ernment is not to lose money in addition 
to the loss already mentioned, it must base 
its interest rate upon the rate expected to 
be paid on government securities. This rate 
naturally is substantially less than the rate 
of interest which the life insurance com- 
panies can earn on their premium receipts 
from annuities.” 


Were the “government to invade the field 
of life insurance and take over the vast 
business that is now conducted privately, it 
would take this nation a long way along the 
road to planned economy and state Social- 
ism, or Communism.”—Senator Millard E. 
Tydings, of Maryland. 





MORTGAGES AND REAL ESTATE 


BEN W. UTTER 
Vice President and Trust Officer, Title Guarantee & Trust Company, Los Angeles 


HEN a trustee is confronted with 

the problem of selecting a good 
mortgage, his methods of procedure are 
very different from those utilized in se- 
lecting a good bond. Triple A bonds 
mean something definite and specific. 
Everyone can identify a triple A bond, 
but who can identify a triple A mort- 
gage? Why is it that we have not de- 
veloped a classification for mortgages 
recognized by everyone? 


For a great many years, trustees, as 
well as other agencies charged with the 
responsibility of investing funds, have 
been developing and constantly improv- 
ing investment analyst departments, sta- 
tistical organizations and investment 
counselor organizations. These depart- 
ments have used almost every available 
statistical service in order to approach 
with some degree of understanding the 
selection of good bonds. 


To similarly equip ourselves to make 
sound mortgage loans, we have employed 
experienced mortgage loan men. The 
mortgage loan department of a trust 
company is expected to have the proper- 
ty, which forms the security for the loan, 
appraised. A great many appraisers 
consider nothing but physical values— 
brick, mortar and land values. Some of 
the better appraisers endeavor to ascer- 
tain the so-called market value of the 
property. If the property is income pro- 
ducing rather than residential, some ap- 
praisers will attempt to determine the 
value of the property based on its earn- 
ing power. 


But, after all, the appraisal is, in most 
cases, only one individual’s guess as to 
the value of the security. Of course, we 
do more than procure an appraisal. 
Usually one of the trust officers or some 
other official will personally inspect the 
property. The value of that inspection 
depends upon the extent of the exper- 


ience of the individual making it. It 
may be of some assistance but, on the 
other hand, frequently sound loans are 
not made because the inspector lacks the 
experience to recognize in the property 
the value which is really there. Many 
institutions inquire into the credit of the 
borrower which is important in all mort- 
gage loans except, perhaps, in connection 
with loans on income producing property. 
Some evidence of title is usually pro- 
cured. Aside from the foregoing and 
perhaps a few additional checks, nothing 
further is usually done in examining into 
the quality of a prospecti mortgage 
loan. “ 


A Mortgage Statistical Department 


There are a great many sources of 
information readily available which can 
and should be utilized by a mortgage 
loan department. For example, there 
are a number of organizations (some on 
a national scale) engaged in the business 
of making surveys of various cities in 
order to determine somewhat in advance, 
growth trends, which mean value trends. 
Chain stores make use of information 
furnished by these companies before se- 
lecting sites for stores. Another (local) 
organization undertakes to ascertain 
possible uses for properties which its 
clients may desire to liquidate. 


It is suggested that trust institutions 
organize statistical departments whose 
sole business it is to acquire and assemble 
useful information and make it avail- 
able in a practical way to the personnel 
charged with the responsibility of mak- 
ing mortgage loans and disposing of sup- 
posedly undesirable real estate. It may 
be suggested that the volume of mort- 
gage transactions in any one institution 
would be so small as hardly to warrant 
the setting up of a statistical organiza- 
tion similar to that utilized for stocks 
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and bonds. The same situation might 
prevail with reference to security trans- 
actions other than mortgages and, of 
course, the department would vary in 
size depending upon the volume of busi- 
ness done. In that connection some of 
the smaller institutions might desire to 
have one central agency established to 
furnish statistical information to all in- 
stitutions in the community. 

After such department has been estab- 
lished and has developed in a manner 
comparable to the development of the 
statistical and analytical department al- 
ready in existence for the purpose of 
studying stocks and bonds, it should then 
be possible for the trust institution to 
anticipate trends and values in sufficient 
time to avoid losses. As was pointed out 
by Roy Wenzlick of Real Estate An- 
alysts, Inc., “Practically all American 
cities are on the move. Residential 
neighborhoods, business centers and 
even the downtown districts are all con- 
stantly creeping from the locations of 
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the last generation to those of the next. 
This movement is primarily a problem of 
obsolescence.” Mr. Wenzlick further 
points out that until the United States 
becomes a more mature country the de- 
preciation rate of buildings must be set 
high enough to return the value of im- 
provements in a much shorter period 
than the normal expected physical life, 
as blight will probably destroy the econ- 
omic value of many of these buildings 
while they are still physically sound. 


Real Estate As An Investment 


Much of what has been said with re- 
spect to the value of such statistical 
department to the mortgage loan de- 
partment would also apply to a real 
estate department. Real estate usually 
reaches the trust either as a part of the 
original corpus or through foreclosure 
of mortgages. This sort of real estate, 
which forms by far the larger part held 
by trust institutions, is obviously not 
the best type of investment for trust 
funds, but strangely enough it has served 
a useful purpose in some instances. For 
example, in those jurisdictions where the 
trustee is not permitted to charge depre- 
ciation, much less obsolescence, against 
income, the net income available from 
much of this property has helped mater- 
ially to bolster the income of life tenants, 
during the period when the trustee may 
have been trying desperately to dispose 
of it to preserve the corpus of the trust. 

If we purchase real estate we shall at 
least acquire high class real estate pro- 
ducing an adequate income. If the job 
is well done perhaps our beneficiaries 
will fare quite as well as they would if 
we confined our investments to other 
media. Many of the large life insurance 
companies have begun to make fairly 
substantial investments in real estate. 
Officials of some life insurance companies 
assert that ownership of real estate pro- 
vides an opportunity for control and in- 
telligent management of the property 
that is otherwise lacking in investments 
in mortgages until the difficulties have 
been incurred and the property acquired 
through foreclosure. 

It is further stated that whereas with 
respect to a mortgage there is practically 





no opportunity for increase in the value 
thereof, in the case of real estate there 
is always the possibility of appreciation 
in value. Again it is urged that real 
estate should be considered as a proper 
investment at least in those cases where 
common stocks are considered, for while 
both classes of investment are subject to 
appreciation and depreciation, neither 
the rise nor fall in value of real estate 
is quite so breathtaking as that of com- 
mon stocks. 

In conclusion, my conviction is that 
both mortgages and real estate furnish 
perfectly proper media for the invest- 
ment of trust funds, when and only when 
they are subjected to the same careful 
tests which are now applied to other 
securities. 


Encouraging Outlook for 
Suburban Property 


A strong latent demand for suburban or 
country homes exists today—one that can 
be rapidly turned into an active demand if 
general business conditions continue to im- 
prove, it was revealed in a survey conducted 
by Previews, Inc. The National Real Estate 
Clearing House among residents of higher 
priced New York apartments. 


Main purpose of the study was to ascer- 
tain what features individual families pre- 
ferred when contemplating buying a home 
in the outlying areas and also to find out 
the features that particularly appeal in 
apartment life. 

Three-fourths of those interviewed ex- 
pressed the definite opinion that home own- 
ership has decided advantages over apart- 
ment life. Of that number, 72.2 percent ex- 
pressed a keen desire for a home in the 
country. 


The existing potential residential market 
is evidenced in the fact that close to half 
of the families questioned stated that they 
intended to build or buy a home within the 
next two years. The balance set their 
home buying “somewhere in the future.” In 
57 percent of the cases, the purchase period 
depended upon the financial situation. 


The survey also endeavored to find out 
where people wanted homes and the type 
of house desired. The suburbs were the 
choice of 58.2 percent; 28.3 percent favored 
the country, while the balance were fairly 
equally divided between city, farms and 
camps. 
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Strangely enough, over half were of the 
opinion that the type of home and its sur- 
roundings were far more important than the 
section. Of those seeking country homes, 
89.5 percent desired them for year-round 
living and 8.5 percent for summer use only. 


Of interest to builders and realtors is the 
fact that 48 percent of the families desired 
one or two plots in the suburbs; 39.4 per- 
cent wanted between one and ten acres, and — 
12.4 percent sought larger acreage. 


The study brought out very emphatically 
that prospective home buyers, in the main, 
have a rather definite idea as to the kind of 
home they want. Three-fourths desire a 
new house; 16.1 percent want an old home 
that they can remodel themselves, while 
8.5 percent favor a remodeled house. 


The Colonial design homes are far in the 
forefront of popular favor, almost half— 
49.2 percent—expressing a preference for 
that style of architecture. Next in line, 
eleven percent, is English Tudor; 1.8 percent 
sought French and Spanish while 38 per- 
cent stated that they merely wanted a mod- 
ern, up-to-date house. 
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The Trust Indenture Act of 1939 


New Standards for Corporate Trusteeship 


GEORGE ROBERTS 
Winthrop, Stimson, Putnam & Roberts, New York City 


HE concept of “The Trust Indenture 

Act of 1939” is that all the objec- 
tives of the Act can be accomplished by 
improving the form and substance of 
trust indentures. The Act, therefore, 
requires that trust indentures subject 
to it shall include certain specified pro- 
visions and shall not contain certain 
prohibited provisions. 


After the indenture is qualified, the 
Securities and Exchange Commission 
retains no continuing power to police 
or regulate the acts of the Trustee or 
of the other parties under the indenture. 
There are two minor exceptions to this 
statement. If a controversy arises as to 
whether or not a Trustee should send 
out to bondholders a copy of a com- 
munication which has been prepared by 
minority bondholders and the distribu- 
tion.of which the Trustee regards as 
unwise or unlawful, then the Commis- 
sion will decide that controversy. The 
other exception is that the Commission 
reserves the right to make rules and 
regulations as to the information which, 
under the Act, the obligor is required 
to report annually to the bondholders. 


Clauses Relating to Mechanics 


The Act has two main divisions. First, 
the provisions relating to the form and 
substance of the indenture which do 
not deal specifically with the Trustee, 
including the prescribed mechanics as 
to releases, authentication of additional 
bonds, etc. and also the new provisions 
about bondholders’ lists. Second, the 
provisions which relate directly to the 
Trustee, including the conflict sections 
and the section on the duties and re- 
sponsibilities of the Trustee. 

Section 314 of the Act lays down 
certain hard and fast rules as to evi- 
dence of recording and the type of cer- 


tificates necessary to be used in order 
to obtain the release of property, the 
authentication of additional bonds, etc. 
In other words, the Act (rather than the 
Commission) lays down standards of the 
mechanics of an _ indenture. These 
standards and the mechanics outlined 
do not go beyond the best current prac- 
tice immediately prior to the enact- 
ment of this legislation, with the pos- 
sible exception that there are more cases 
which require an independent engineer, 
accountant, etc. than in the usual form 
of indenture. 


The Commission is not given any 
right to refuse to qualify an indenture 
because it does not like the type of re- 
lease clause or other provisions. All 
it has retained of its original aim of 
control is the right to analyze the pro- 
visions which the parties put into the 
indenture and to have that analysis a 
part of the prospectus. That latter 
clause was referred to in our talks as 
the right to “blackguard the drafts- 
man.” That right is retained and it and 
the threat to use it may, in some cases, 
prove effective to force changes in the 
draftsmanship desired by the Commis- 
sion. 


While Trustee is not made respon- 
sible in any way for the adequacy of 
the protective clauses, it is obviously 
good trustee practice to be represented 
by an independent attorney, to carefully 
examine the indenture before accepting 
a trust and to make sure that the me- 
chanics are clear and workable. 


Bondholder Lists and Meetings 


There is one subject on which the 
Act makes a real change in the contents 
of indentures: bondholders’ lists and 
notices and reports by the Trustee to 
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bondholders. A _ qualified indenture 
must now contain provisions for the 
Trustee keeping, in as current a form 
as practicable, a bondholders’ list and a 
requirement that the Trustee should 
make an annual report to bondholders 
and, with certain exceptions, should 
notify them of defaults. The indenture 
must also contain a provision for bond- 
holders’ meetings. 

It is exceedingly doubtful whether 
bondholders generally will benefit from 
these provisions as much as the Com- 
mission imagines they will or enough 
to justify the very great amount of 
trouble, cost and red tape which will be 
required in order to comply with the 
indenture provisions. The additional 
cost should, of course, be paid by the 
obligor company. 

My own feeling is that the gain to in- 
vestors will be insignificant as the im- 
portant facts are usually well known by 
the various investment services and so 
are reflected in the current market 
price of the security, and I have yet to 
find a general bondholders’ meeting in 
the United States which produced con- 
structive results. In Canada, the re- 
sults seem otherwise. When the demo- 
cratic process is applied to a bondhold- 
ers’ meeting in this country, it too fre- 
quently results in the election of a com- 
mittee which desired the job purely for 
the sake of the possible fees. 


Conflicts 


The conflict section (Sec. 310) 
changes the present practice, which has 
been generally to ignore potential con- 
flicts of interest until the Trustee was 
called upon to determ ne on some ac- 
tion. 

The conflict section is chiefly interest- 
ing for what it leaves out. We find 
nothing in regard to the creditor rela- 
tionship in connection with ordinary 
loans. In the following section, how- 
ever, it is provided that, if a loan with 
a maturity of less than one year is made 
by a Trustee in its individual capacity, 
any amount by which the loan is re- 
duced or any additional collateral, re- 
ceived within 4 months prior to default 
by the obligor in the payment of princi- 
pal or interest on bonds issued under 
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the indenture of which the institution 
which made the loans is Trustee, is re- 
quired to be placed in a special account 
and held pro rata for the benefit of the 
bondholders and the Trustee in its in- 
dividual capacity. 

This is somewhat similar to the pre- 
ference rule in Bankruptcy but, under 
the Act, ignorance of the pending de- 
fault is no defense. The preferential 
collection sections of the Act will un- 
doubtedly cause loaning officers to be 
more cautious and over the years may 
result in some losses. It seems, how- 
ever, a small price to pay for the omis- 
sion of the creditor relationship in the 
list of prohibited conflicts. 

The only conflict which is likely to 
cause the loss of business to the ordin- 
ary commercial bank or trust company 
is that which prohibits, with certain ex- 
ceptions, an institution from being trus- 
tee of more than one secured indenture 
for the same obligor. The conflict pro- 
visions, which are aimed to keep the 
Trustee independent from control by 
or of obligors and underwriters will, of 
course, stop the abuses of vest pocket 
trustees which existed in certain real 
estate financing. 

A yearly check has to be made as of 
May 15th of the personal trusts to as- 
certain the ownership of stocks which 
might result in a conflict. Every insti- 
tution which does any amount of corpo- 
rate trust business should at once in- 
stitute a system for making these 
checks and for preserving the evidence 
obtained. 


Duties and Responsibilities of Trustee 


The old exculpatory clauses have been 
outlawed.- No longer can an indenture 
trustee contract to be liable only for 
its gross negligence or wilful default. 
It now must be liable for its own negli- 
gence. In spite of dicta of certain 
courts, I do not think the difference is 
important. 

It would be hard to improve on the 
provisions of the Act as to the duties 
of a Trustee prior to default. I consid- 
er Section 315(a) a real advance in the 
protection to Trustees prior to default 
because it negatives any idea of implied 
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duties. Perhaps, in order to overcome 
the now common broad exculpatory 
clauses, courts have in certain cases im- 
plied duties on a Trustee prior to de- 
fault, such as a duty to properly record 
a mortgage, etc. The danger that lay 
in the uncertainties of this doctrine is 
obvious and that danger is now re- 
moved. The right to rely on certificates 
in the absence of bad faith is expressly 
granted and that is the fundamental 
cornerstone of a Trustee’s protection. 


These duties and responsibilities are 
applicable in the period prior to default 
“as defined in the indenture.” It, there- 
fore, becomes of the utmost importance 
to see to it that the temporary and un- 
important failures to observe certain 
covenants are not defined as defaults 
for this purpose. What formerly were 
designated “events of default” should 
now be defined as “defaults.” 


The Trustee, after a default, has 
the right to go to a court immediately 
and, as soon as a trustee or receiver is 
appointed either under a foreclosure suit 
or under Chapter X of the Bankruptcy 
Act, the responsibilities of the Trustee 
are, to a very large extent, transferred 
to the court and.to the lawyers. 


There is one practical suggestion that 
I would make: that each trustee institu- 
tion appoint a corporate trust commit- 
tee consisting either of officers familiar 
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with corporate trust work or partially 
of officers and partially of directors fam- 
iliar with that practice. To this com- 
mittee there should be referred all im- 
portant decisions involving the discre- 
tion of the Trustee after default. Min- 
utes should be kept in case of any later 
attack by a bondholder. 


Suggested Clauses 


Nor do I anticipate unusual difficulty 
in drafting mortgages to be qualified un- 
der the Act. A booklet entitled “Sug- 
gested Provisions for Corporate Mort- 
gages and Indentures under the Trust 
Indenture Act—With Explanatory Notes 
and Comments,” has been prepared by a 
group of lawyers in New York familiar 
with corporate trust practice, and by the 
Commerce Clearing House, Inc. 


This booklet does not contain any pro- 
visions in regard to indemnity or any 
comment on the question of whether or 
not the prudent man standard requires 
a Trustee to advance its own moneys at 
any time if it has not received indem- 


nity. I had discussed this question with 
the Commission in connection with a 
mortgage now before it. The Commis- 
sion agreed to the insertion in the mort- 
gage of the following clause: 


“None of the provisions in this inden- 
ture contained shall require the trustees, 
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or either of them, to advance or expend 
or risk their own funds, or otherwise in- 
cur personal financial liability in the per- 
formance of any of their duties or in the 
exercise of any of their rights or powers 
if there is reasonable ground to believe 
that the repayment of such advances or 
funds or liability is not reasonably as- 
sured to them by the security afforded 
to them by the terms of this indenture.” 

On the whole, I think the Trustee 
is better protected with this clause in 
the indenture, in spite of the fact that 
I do not believe the prudent man stand- 
ard imposes any duty on the Trustee to 
advance its own money under any cir- 
cumstance, although it probably does 
impose an obligation under certain cir- 
cumstances to borrow money upon the 
security of the trust res, in order to en- 
able it to perform its duties and exer- 
cise its proper powers. 

In general, aside from some increased 
detail mechanical work, I do not believe 
that you will find the practice of your 
corporate trust departments much 
changed or that suits for damages 
against you will be any more productive 
in the future than in the past. 


Union Trust of Pittsburgh First to 
File Under Indenture Act 


On January 26, the Union Trust Com- 
pany of Pittsburgh became the first trust 
institution to file a statement with the Se- 
curities and Exchange Commission for a 
new security issue under the Trust In- 
denture Act which became effective Febru- 
ary 6. The statement accompanied a regis- 
tration statement filed by Blaw-Knox Com- 
pany of Pittsburgh, steel products manu- 
facturers, covering a proposed issue of 
$3,000,000 342% first mortgage bonds due 
Feb. 1, 1950. According to the Commis- 
sion, under ordinary circumstances, both 
the registration statements of companies 
filing under the Securities Act of 1933 and 
the qualification statements of trustees un- 
der the Indenture Act will be declared ef- 
fective at the same time. 

The SEC has prepared Form T-1 for 
“Statements of Eligibility and Qualifica- 
tion Under the Trust Indenture Act of 1939 
of Corporations Designated to Act as Trus- 
tees.” The form is designed to bring out 
such information as conflicts of interests, 
affiliations with obligor and underwriters. 





Trustee’s Duty To Inquire Into Acts Of Predecessor 


Suggestions for Avoiding Liability for Conduct of Prior Fiduciaries 


MAYO A. SHATTUCK 
Member, Haussermann, Davison & Shattuck, Boston, Mass. 


HAVE always admired the entirely 

frank, albeit somewhat frightening, 
summation which the New York court 
once made of the position of the trustee 
when it announced that “The principle 
is that in the management of a trust, 
the trustee may lose but cannot gain.! 
When you couple this general principle 
with the very practical rule of proce- 
dure that the findings of fact of the 
court of first instance are presumed to 
be correct and, practically speaking, are 
final unless they can be proved to be 
plainly wrong, you get a net result which 
might be stated something like this: 


“The trustee ought to realize, before 
he accepts office, that his acts and de- 
faults are subject to scrutiny and deci- 
sion by a man who will not have an acute 
personal realization of the administra- 
tive pains and aches of the period under 
examination, who is assisted to a critical 
viewpoint by a guardian ad litem ap- 
pointed primarily for the purpose of 
detecting and reporting anything that is 
wrong, whose findings upon questions of 
negligence are for all practical purposes 
final and binding, and who is prevented 
by the law from giving the trustee a 
‘break’ even if he has managed to bal- 
ance his losses with a reasonably im- 
pressive group of gains.” 


Add to this somewhat gruesome fore- 
ground the fact that the law is surely 
drifting toward the formulation and im- 
position upon the professional trustee of 
a substantially different and higher stan- 
dard of care from that which it is accus- 
tomed to place upon the lay friend of 
the testator, who has been appointed 
out of considerations of affection, and 
you could work up a true persecution 


1. Baker v. Disbrow, 18 Hun 29 (N. Y. 1879) 
aff’d 79 N. Y. 631. 


complex—a sense that “everybody and 
his dog” is after the poor trust officer. 

The Judge of the Probate Court or 
Surrogate is after all no more than a 
lawyer; he has a wide and most devas- 
tating discretion; he is not above judg- 
ing the large corporation by severe stan- 
dards and possibly with a trace of 
suspicion; and his decision is in. nearly 
every case going to “stick.” Conditions 
of expense and of publicity and even of 
avoidance of a large surcharge upon ap- 
peal all conspire to end the case when 
the Surrogate has had his say. 


No Genuine Comfort in Rule 


All this should be sufficient to make 
a trustee watch very carefully indeed 
what he does or fails to do in his own 
administration. Are we also to have to 
worry about what our predecessors have 
done and if so to what extent? This 
would be the last straw—to add to one’s 
risk of liability for one’s own acts a 
possibility of becoming surety or guar- 
antor for the misdeeds of someone else. 

Luckily the law is that the successor 
fiduciary is not liable for breaches of 
trust committed by his predecessor. But 
immediately that we have comforted our- 
selves with this generality we must re- 
mind ourselves that the successor is fully 
liable for the proper discharge of his 
own duties and that among these duties 
is a very positive requirement that he 
obtain from the predecessor trustee not 
only the entire trust estate but also all 
that the predecessor owes the estate. 
There is also involved a positive require- 
ment to put to rights, as soon as reas- 
onably possible, any wrong situation 
which the predecessor has left behind 
him. Now the combination of these 
two duties can, under given sets of cir- 


2. See, e.g. Matter of Clark, 136 N. Y. 881 
and Estate of Allis, 191 Wis. 23 (1926). 
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cumstances, come perilously close to the 
imposition upon a successor trustee of 
a responsibility for the acts of his pre- 
decessor. 

As trustee under a will you normally 
take over from an executor but the ques- 
tions involved are much the same if you 
are appointed successor under a testa- 
mentary or inter vivos instrument. In 
either case your first job is to analyze 
the trust portfolio and the trust instru- 
ment. When taking over residue, you 
must see that proper calculations are 


made since every deduction and expense 


is at the expense of the residue. The 
trustee of a residuary trust is often the 
only person who is entitled to notice of 
allowance of executor’s account. This 
puts added responsibility on him. Delay 
in handing over may be serious and the 
default laid at the door of the trustee as 
well as the executor. 


While you won’t ordinarily insist upon 
the legal right to demand that the mis- 
cellaneous portfolio be converted into 
cash, remember that the right exists— 
for in judging your liability the court is 
more apt to take that right as a starting 
point and to leave you laboring to explain 
why you did not insist upon it. 

It is well settled that the successor 
trustee must get possession of all of the 
trust property and perfect his title to 
it, by recording wherever it is necessary 
to record, or by suitable deed or delivery 
if that is all that is required by local 
rules of property law. 

An immediate, close and _ personal 
examination of the assets is expected. 
The New Jersey court’ severely criticized 
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successor trustees for failure to make a 
detailed investigation not only of the 
existence but of the condition of the 
trust portfolio which was constituted of 
real estate mortgages. Mere reliance 
upon appraisals made by the predecessor 
will not be sufficient. 


Enforcement of Claims 


We.are primarily concerned in this 
discussion, however, with the trustee’s 
duty to enforce claims which are pay- 
able to the trust estate. If he fails to 
take reasonable steps with the result 
that the claim wastes away to a lesser 
value, he is subject to a surcharge. A 
typical case is the situation where the 
debtor has become insolvent during the 
period of delay,* or where the claim has 
been outlawed.5 


While the trustee is given some dis- 
cretion in the matter of bringing suit, 
it is perfectly clear that he cannot simply 
let the claim go by default and he has 
the burden of showing that effort on his 
part would have been useless.® It is his 
business to be just before he is gen- 
erous.? Of course, he does have the 
right, if a reasonably prudent man 
would have done it, to settle the claim 
by compromise or by accepting the note 
of the debtor with such security as is 
available.§ 

If the predecessor executor or trus- 
tee has left matters in such shape that 
the estate has a claim against him the 
successor must do something about it. 
This means in practice that he can never 
take over the portfolio without inquiring 
into the doings of his predecessor. 


The duty of the trustee who succeeds 
a prior trustee is a little more difficult 
than that of the trustee who takes over 
from an executor, because the executor 
customarily has in his portfolio securi- 
ties which were purchased by the testa- 
tor and what little milk of human kind- 


8. Tannenbaum v. Seacoast Trust Company, 198 
Atl. 855 (1938). See also McClure v. Middletown 
Trust Co., 95 Conn. 148 (1920). 

4. Matter of Stumpp, 274 N. Y. Supp. 466 (1934). 

5. McGeary v. McGeary, 181 Mass. 539 (1902). 
See also Rush’s Executor v. Steele, 93 Va. 526 
(1896). 

6. Matter of Smith, 123 Misc. 69 (N. Y. 1924). 

7. In re Brogden (1888) 38 Ch.D. 546). 

8. Stevens v. Meserve, 73 N. H. 293 (1905). 





ness there is in the hearts of surrogates 
is usually available to excuse or explain 
an unwarranted retention. But in the 
case of the successor trustee or in the 
case of the trustee who takes over from 
an executor who has originated the in- 
vestment this favorable element is lack- 
ing. If there is any real kernel to the 
equitable maxim that a trust once created 
is not allowed to fail for want of a trus- 
tee, the kernel consists of the conception 
that whatever may have happened to 
the individuals the continued liability of 
the trust office is never to be interrupted. 
This concept brings us dangerously 
close to the position of surety or guar- 
antor to which we referred. 

The danger is becoming more and 
more real. I have observed more and 
more instruments in which the settlor 
names as original trustees, individual 
friends to serve at the outset, particu- 
larly in the case of inter vivos trusts, 
but provides that a corporate trustee 
shall eventually succeed. I have no doubt 
that there is a very considerable reser- 
voir of this future business and of 
course some of the instruments are very 


poor and much of the administration, 
particularly where the settlor acts as 
original co-trustee, equally bad. 


Claims Again Predecessor 


In Brigham v. Morgan, 185 Mass. 87 
(1904) a sum exceeding $80,000 had been 
expended by executors from the funds 
of an estate in an attempt to develop a 
tract of vacant land in Kansas. When 
it came time to turn over the investment 
to the trustee the property was found 
to be worth not $80,000 but $40,000. The 
trustee received the investment from the 
executors without complaint (largely be- 
cause the trustee was also one of the 
executors) and inventoried it at $80,000 
and carried it along for seven years. 

It was perfectly clear that the execu- 
tors had not had the authority to invest 
in Kansas real estate or mortgages. It 
was equally clear that that type of in- 
vestment “was a hazardous investment 
in a hazardous class.” The court stated 
that the trustee “could not rightfully re- 
ceive as part of the trust estate” any 
such property, and ended up by charge 
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ing not only the executors for the loss 
but also charging the trustee for tak- 
ing it over and continuing it,® stating, 
of course, that if the occupants of one 
office made good the loss the occupants 
of the other need not. 


The trustee should decline to accept 
such an investment, and if he finds as 
a practical matter that he has to take 
over he should at least inventory it at 
its true value at the time of acquisition. 
Moreover, if he inventories it at a loss 
from the original value and the loss is 
due to a breach on the part of the exec- 
utors, he should proceed to collect that 
loss. Whenever a successor trustee takes 
over the portfolio and accepts the clos- 
ing prices on the preceding account as 
the opening prices of his own inventory 
he deliberately runs an inordinate risk 
of liability. Similarly whenever he re- 
jects the closing prices and sets up his 


9. See also Villard v. Villard, 219 N. Y. 482 
(1916). 
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own inventory at fair current figures 
without taking reasonable steps to in- 
quire into the reason for the decline, he 
runs an equal risk. 


Continuing Improper Investment 


In Trust Co. v. Walker, 259 Mass. 578 
(1927), the trust directed the trustees 
to invest in mortgages. In 1892 the 
original trustees invested $10,000 in a 
mortgage due in 1897. In about 1897 
the character of the neighborhood began 
to change and values deteriorated. In 
1902, a trust company was appointed co- 
trustee and in 1903 an individual suc- 
cessor co-trustee was appointed with the 
trust company. When the trust com- 
pany was appointed it was reasonably 
clear that the mortgaged property had 
a lessened value but the interest on the 
note continued to be paid. It was found 
as a fact that the property was not 
worth more than $8,000 when the suc- 
cessor trustee took over. 

In 1912 there was a default in the pay- 
ment of the interest on the mortgage and 
in 1913 the mortgage was foreclosed and 
the property was bid in. Part of the 
property was sold in 1915 and the re- 
mainder in 1923 for amounts totalling 
$6,700. It was found as a fact that there 
was no negligence on the part of the 
trust company and its co-trustee in dis- 
posing of the property after foreclosure. 

The probate court surcharged both the 
trust company and the successor indi- 
vidual trustee (who had not come into 
the trust until 1918) for the difference 
between the original amount of the mort- 
gage and $6,700, together with interest 
at the rate specified in the mortgage, 
i. e., five per cent. The individual co- 
trustee was absolved on appeal but the 
high court sustained the surcharge upon 
the trust company, not only because of 
its failure to take steps to require its 
predecessor to make good the loss but 
also because of its failure to take steps 
on its own account to foreclose during 
the eleven years which the trust com- 
pany had served in office. Notice that 
$2,000 had been lost before the trust 
company ever succeeded to the trust, but 
it foolishly omitted to do anything 
about it. 
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Five Guides 


A successor trustee, pondering these 
matters, should safeguard himself by 
taking the following positions and ac- 
tions: 

First: He should approach any succes- 
sion with great caution, curbing his ap- 
petite for the trust and resolving all 
doubts in favor of caution. 

He has full power to disclaim, and if 
two trusts are involved in the same in- 
strument he may ordinarily even accept 
one and decline the other.1° But some 
difficulty arises from the fact that if the 
successor is provided automatically un- 
der written instrument he may have to 
do some affirmative act to disclaim. And 
it takes real courage to disclaim when 
the successor has already vested. 

Second: He should study the trust in- 
strument and the predecessor’s accounts, 
using the same approach he would follow 
if he were a guardian ad litem. 

Third: He should, whenever possible, 
require the predecessor’s account to be 
filed and allowed by judicial process be- 
fore he takes over. I never have been 
able to understand the reluctance which 
some trustees show for going to the Pro- 
bate Court. Many times. I have heard 
capable trust officers rejoice that the in- 
ter vivos instrument is free of court rou- 
tine, and express their determination 
that it remain free. This is like rejoic- 
ing that one has never had to undergo 
a physical examination. If I were re- 
writing the statutes of the various 
states, I would require that all trustees, 
whether under testamentary or inter 
vivos trusts, should make annual and def- 
inite judicial accountings, not for the 
protection of the beneficiaries but for 
the protection of the trustees themselves. 

The general equitable provision is that 
a fiduciary is entitled to present his ac- 
count and have it allowed. The wise 
successor trustee will take the full ad- 
vantage of this protection. If he has 
any doubt whatever he ought to take 
over the accounts of the predecessor, file 
them, mark them up and have them al- 


lowed and withhold the filing of his own 


10. Loughery v. Bright, 267 
“ruth v. Carruth, 148 Mass. 431. 
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bond and final qualification in office until 
that process is completely finished. 

Fourth: The successor trustee should 
be extremely careful in the preparation 
of his own inventory. In Boston, dis- 
pensing with filing an inventory is a 
fairly common “stunt” in succession to 
inter vivos trusteeships. The Statute ex- 
pressly allows it, but what is gained by 
it? The law may some day charge the 
successor trustee with the closing sched- 
ule of his predecessor, at book value 
which may be very largely out of line 
with anything like true values at the date 
when the new responsibilities begin. 

Fifth: The successor trustee should be 
a little more, not a little less, than ordin- 
arily careful to watch the progress of 
the property that has come over from a 
previous administration. 


I suggest that you ask that shining 
new lad just out of the law school or 
business school to make a summary of 
the present condition of all questionable 
items to which you have succeeded in the 
last year. You might do this, with reas- 


onably good profit to yourselves, each 
year just at this time. 
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Britain Commandeers U. S. Securities 


A step anticipated since the declara- 
tion of war was taken by the British 
Government February 18, when formal 
announcement was made that securities 
of the principal American corporations 
owned by British subjects would be 
bought by the Crown. Estimates vary 
as to the total value of the holdings af- 
fected. It was calculated by the Fed- 
eral Reserve Board last fall that British 
nationals owned approximately $735,000,- 
000 of American securities, but it is be- 
lieved a considerable portion has already 
been liquidated, and it is not known pre- 
cisely what proportion of the remainder 
is affected by the new Order in Council. 

Opinion is unanimous that the object 
of the plan is the gradual and orderly 
liquidation of the holdings affected, the 
maintenance of the market being obvious- 
ly in the British interest. 





Bills Introduced to Permit Increased 
Personal Trust Fees in New York 


NEW system of computing fees of 

testamentary trustees in the State 
of New York is proposed in bills jointly 
introduced in both houses of the legisla- 
ture by State Senator Mahoney and As- 
semblyman Steingut. The new plan not 
only makes possible higher fees, but will, 
it is believed, be fairer to all concerned 
than the present law, since it divides the 
costs more equitably between life tenants 
and remaindermen, and places the fees 
chargeable against short-term trusts 
upon a fairer basis in comparison with 
long-term trusts. 

The bills were prepared in consultation 
with the State Banking Department and 
with volunteer committees of bankers; 
are based very largely upon studies of 
the existing system by various individual 
trust companies and by the Committee 
on Trust Functions of the New York 
State Bankers Association; and are be- 
lieved to have an excellent chance of 
passage. They represent the first serious 
attempt in more than a generation to 
bring the New York law regarding trus- 
tees’ fees into line with present-day con- 
ditions. The last previous amendment 
to the law, passed in 1923, merely raised 
the previous permissible schedule by 100 
per cent, without changing the methods 
of computing and collecting the charges. 

It is proposed, under the new plan, to 
abolish the old system of collecting one 
fee upon opening, and another on clos- 
ing, a trust, and to put the charges on 
an annual basis. Commissions on the 
income of life estates in trust are to be 
at the rate of 5% of the first $5,000 of 
income collected in each year, and 214% 
on all income in excess of $5,000 in 
each year. For receiving the principal 
of the trust and for administering it 
during the first five years, 1% of the 
value thereof is made payable upon re- 
ceipt; and for administering and for pay- 
ing out principal of the trust after the 
first five years, annual commissions are 
provided, payable in the first instance 
six years after acceptance of the trust 


by the trustee, and thereafter annually 
until the termination of the trust, at the 
rate of 1/5 of 1% on the first $250,000 
of the principal; 1/6 of 1% on the next 
$250,000; 1/8 of 1% on the next $500,- 
000; and 1/10 of 1% on all in excess of 
$1,000,000. 

Executor’s fees are not affected by 
the new bills. Another provision limits 
the number of commissions to be charged 
against a trust in the cases of joint 
trusteeship. If the principal of the 
trust, at the time the commission is due, 
should be less than $100,000, only one 
commission would be permitted; and only 
two as a maximum, instead of the three 
now allowed, should there be more than 
two trustees. The bills specifically 
amend the civil practice act in relation 
to commissions of trustees of expressed 
trusts, and the surrogate’s court act re- 
garding commissions of testamentary 
trustees. 

It is the expressed opinion of spon- 
sors of the new legislation that it will 
not only place personal trust work in New 
York State on a fairer basis, but will 
have a healthful effect on competition 
for trust business as between New York 
institutions and those of other states. 
Passage of the bills should, in fact, clear 
the way for revision of the schedules in 
a number of other states, eliminating ob- 
solete restrictions upon the charges for 
trust work, which hitherto have been re- 
tained upon the plea that revision would 
only result in trust business gravitating 
to New York. 

—_——___9 


New Hampshire Trust Funds 


Annual report of the Bank Commissioner 
for the year ended June 30, 1939, shows 
total resources of ten trust departments of 
state banks and trust companies of $10,030,- 
914. Cash on hand or on deposit with other 
banks, was $1,193,220. while investments in 
government securities totalled $843,851. 
Stock holdings amounted to $4,429,751. 

Most trust business in New Hampshire, 
however, is carried by national banks. 
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Government Trusteeship 


The Securities & Exchange 
Commission as Trustee in 
Bankruptcy 


A somewhat confusing situation ap- 
pears to have arisen in the Associated 
Gas & Electric Company receivership 
case, largely as a result of Senator 
George W. Norris’s deep distrust of all 
persons in any way connected, however 
remotely, with the public utility indus- 
try, and the Nebraska Senator’s consid- 
erable influence in all New Deal admin- 
istrative agencies. 

It had been supposed, after consider- 
able marching and counter-marching, 
alarums and excursions, that the in- 
spired effort to have the Securities & 
Exchange Commission add to its already 
important and onerous duties that of 
trustee in receivership for a nominally 
billion-dollar public utility holding 
company, had been ended; partly by the 
refusal of the Commission, by a 4 to 1 
vote, to act; and partly by the general 
acquiescence of all other parties con- 
cerned in the proposed appointment by 
Judge Leibell of John W. Hanes, former 
Under-Secretary of the Treasury and 
former member of the Commission. 


Senator Norris, however, has let it be 
known that he is still unsatisfied, and 
has publicly demanded that the Securi- 
ties & Exchange Commission investigate 
“the desire of many parties in interest” 
to have Mr. Hanes appointed. Apparent- 
ly certain other highly influential New 
Deal figures have also decided that Mr. 
Hanes, despite the golden opinions he 
reaped during his term of office, cannot 
as trustee be trusted to apply with suf- 
ficient ruthlessness, in the A. G. & E. 
case, the New Deal doctrine that any or 
all persons who contrived, innocently or 
otherwise, to get their money entangled 
in so iniquitous a device as a utility 
holding company, have thereby forfeited 
all right to consideration. 

Just who would be acceptable as an 
individual trustee to Senator Norris and 
those who share his views, is not yet 
clear. Washington sources usually re- 
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liable appear to be, this time, as much 
in the dark as any benighted A. G. & E. 
security-holder. There are rumors 
that considerable pressure is being 
quietly applied to Chairman Frank and 
the other three members of the Securi- 
ties & Exchange Commission, to bring 
them to reconsider their votes against 
saddling the Commission with a task 
somewhat far afield from the regulatory 
duties assigned to them by law, al- 
though undeniably the Holding Com- 
pany “Death Sentence“ Act authorizes 
the Commission to accept it if it so de- 
sires. 

It may be noted that the entire dis- 
pute has revolved around the question, 
first whether the Securities & Exchange 
Commission, or an individual, should 
assume the trusteeship, and second, 
what particular individual should, in 
the latter event, be chosen. The idea 
of a corporate trustee as a perfectly 
sound and proper third solution of the 
problem has not at any stage, so far as 
the record shows, even been mentioned. 

One of the peculiar angles in a situa- 
tion already well-equipped with pecu- 
liarities is the fact that it was the Se- 
curities & Exchange Commission itself 
which, by refusing to permit an “up- 
stream” loan within the A. G. & E. 
structure, precipitated the bankruptcy 
proceedings—although most authorities 
on the situation agree that in any event 
those proceedings could not have been 
permanently avoided. 


Trust Powers for Title Insurance 
Corporations 


To date, three companies have availed 
themselves of the 1938 amendment to the 
New York Insurance Law which permits 
title insurance corporations, formed pursu- 
ant to Article V of that law, to amend their 
certificates of incorporation to include “the 
power to take, accept and execute any and 
all trusts, deeds and powers in relation to 
or in connection with real estate located 
within the state of New York, or bonds, 
mortgages or real estate investments or per- 
sonal property related to or connected there- 
with.” 

The three are The Mortgage Corporation 
of New York, Abstract Title and Mortgage 
Corporation and Lawyers Title Corporation 
of New York. 
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OO many trust departments are 

directed by men who as small boys 
were overimpressed in Sunday School by 
the parable of the lost sheep, and are 
carrying that sentiment into their trust 
work. They tend to leave their ninety 
and nine trusts un-well-attended, while 
scouring the neighborhood, not only for 
the one which was lost, but also for an- 
other ninety and nine. That is to say 
many trust departments seem to pay a 
disproportionate amount of attention to 
acquiring new business, in relation to 
the care taken to hold, on the most favor- 
able and desirable basis, old business 
once obtained. A balance between the 
two is much to be desired. 


Successful personal relations are based 
on mutual understanding between custo- 
mers and trustee. This effort calls for 
continuous, forceful, imaginative direc- 
tion by the head of the trust department. 


Internal Education 


Sixty-four replies to a recent question- 
naire, from banks located in cities with 
populations between 5,000 and 7,000,000 
in twenty-four states, show that far less 
than half of the banks replying are de- 
voting studied attention to getting and 


keeping their entire trust personnel 
“customer minded.” Among those who 
are taking this activity seriously, the 
general nature of the effort may be in- 
dicated in these typical summaries: 


1. Bank’s size $4,600,000; popula- 
tion 800,000. Weekly educational 
meetings; free discussion encouraged. 

2. Bank’s size $9,800,000; popula- 
tion 300,000. Training course of 
twenty non-technical lectures. 

38. Chicago bank. Periodic lectures, 
use of handbook; use of sound film; 
review of correspondence. 

4. New York City bank. Manual 
of operations; reading course; formal 
-study encouraged; series of lectures. 


Naturally, the larger institutions will 
have more ambitious programs. But no 
trust department is so small as to be un- 
worthy of a senior officer’s best efforts to 
improve it. Persistent drill in the ele- 
mentals of our business, in terms of cus- 
tomer-mindedness, always pay. Educa- 
tion is the first prerequisite to creating 
a favorable impression on our customers, 
and, like charity and a young man’s ef- 
forts on the trumpet, should begin at 
home. 


Informing Trust Customers 


Much also could be said on the ex- | 
cellent results to be obtained from educa- 
tional effort on trust matters with the 
bank’s officers and employees in other 
departments, the directors and even the 
stockholders. But more important is the 
need for direct attention to the trust cus- 
tomers themselves. 

Here our efforts will be a continuous 
undertaking to inform our customers 
more intimately of our methods of oper- 
ation, the reasons for doing certain 
things as we do, the limitations of action 
prescribed by statute, and most impor- 
tant of all, to get them to know us, as 
living personalities apart from the steel 
and stone which unfortunately so many 
people, customers and public alike, seem 
to visualize as the bank. 

The methods employed by a modern 
trust company in handling its invest- 
ment accounts can be made interesting 
and impressive to the layman. The corp- 
orate trust customers, while less elemen- 
tary in their interests, can also be shown 
many operations and practices which will 
intrigue them. The steps required to 
complete transfer of a stock certificate, 
the elaborate and all important tickler 
system, the trustee’s customary activities 
following a bond default, the amazing 
variety of agreements under which the 
department acts as agent. Our custo- 
mers should be convinced that it’s a man- 
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sized job we are doing, that expensive 
organization and equipment are indis- 
pensable, and that the fees they pay us 
are justified. 


In the Personal Trust Department 


A long interval has normally inter- 
vened between the time when we were 
designated trustee or named executor in 
the will, and the beginning of our active 
services. This period would appear to 
offer an unexcelled opportunity for a 
gradual improvement of our acquaint- 
ance with the principals—trustor and 
beneficiaries alike. Many banks con- 
sider it an actual duty periodically to 
call on these accounts before they become 
active, for possible revision of certain 
terms of the instrument. 

Every effort we make to know better 
the prospective beneficiaries while the 
trustor is still alive will be richly repaid 
when our active services do get under 
way. Naturally, no sane customers will 
expect to find our trust department oper- 
ating a cocktail bar but they are entitled, 
when they enter our premises, to be re- 
ceived by regular people of warmth and 
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understanding, who act as if they really 
are glad the callers came in. 


We must give due regard to the pre- 
ponderance of widows and heirs among 
the active customers in our personal 
trust department. Very often they are 
not versed in business affairs. Without 
showing or feeling our superiority we 
must be elementary in our dealings with 
them. Matters of investment policy are 
as much Greek to the average widow as 
are matters of cake baking to the aver- 
age trust man. 

To the trust man handling many ac- 
counts, any given account, unless he 
strenuously and continually fights the 
tendency, may grow perilously close to 
being just another trust. To the widow, 
however, hers can never be Trust E- 
4876; this is HER trust. The senior of- 
ficer responsible has the task of keeping 
his associates alive to these problems. 


Corporate Trust Problems 


One striking difference between the 
personal and corporate trust department 
lies in the greater immaturity of many 
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COMPLETE TRUST SERVICE IN GEORGIA 
through ten offices in six cities 


of the corporate trust personnel. Most 
customer contacts in the personal trust 
department—even the routine ones—are 
probably with junior officers. On the 
contrary, far more customers deal with 
the corporate trust clerks and tellers than 
with the officers. There is no substitute 
for an alert, intelligent, cordial, young 
clerk at the counter, gracious to impor- 
tant investors and messengers alike. 
Boors have no place in the banking busi- 
ness. One trust man expresses the al- 
ternative sequence in this homely lan- 
guage: “No good impression, no custo- 
mers; no customers, no bank; no bank, 
no job; no job, no groceries.” 
Civic Activities 

Many trust men conceive it to be their 
obligation as good citizens, and their 
duty as trust men, to contribute per- 
sonal time and effort to worthy commun- 
ity projects. Referring again to my 
questionnaire, one answer stated “our 
trust officers do not participate in any 
manner in the activities of the com- 
munity as set forth in your question.” 
Eleven answers can be classified to mean 
“participate sparingly”; thirty-eight 
“participate moderately”; and fourteen 
“participate prominently.” 


There was a wide difference of opinion 
as to the “collateral help in trust work” 
derived. Five said in effect “not help- 
ful”; thirteen “slightly helpful, if any’; 
eighteen “moderately and indirectly help- 
ful, but hard to trace”; twenty-one said 
categorically “yes—helpful.” Naturally 
banks which put the most into this effort 
claimed to get the most out of it. These 
comments are noteworthy: 


1. Bank’s size $17,900,000; Population 
1,000,000. “Obviously any interests which 
permit trust officers to meet prospective 
customers on a friendly basis must in the 
long run be helpful to trust business. Un- 


doubtedly the activities of some of our 
officers in outside interests have resulted 
directly in increased volume, but prob- 
ably more important, these activities tend 
to create public respect and confidence.” 

2. Bank’s size $4,000,000; Population 
90,000. “...A moderate amount of ac- 
tivity is perhaps helpful; but for every 
person who is greatly impressed with 
prominent activity on the part of his 
banker to the extent of bringing in more 
trust business, there is another person 
who would rather have his banker stick 
more closely to his knitting.” ; 

38. New York City bank. “I person- 
ally have ceased participation in certain 
activities along this line, because most 
of the moving spirits seem to be using 
the membership list as a prospect list.” 


Probably most trust departments will 
decide that the ancient proverb, “moder- 
ation in all things” can be applied here, 
as elsewhere. To be known as “Jones, 
the Community Fund Leader, who is a 
trust man,” is deplorable; but to be 
known as “Jones, the trust man, who is 
active in the Community Fund,” is a 
compliment to us and to our bank as well. 

Aside from the part trust men and 
women take in organized community ser- 
vice, their social activities outside office 
hours deserve mention. Banks and trust 
companies are quasi public institutions. 
Every single officer and employee must 
reconcile himself to a social life of mod- 
eration and discretion in all directions 
if he would do credit to his calling. This 
is no preachment against proper relaxa- 
tion and entertainment, but it does coun- 
sel circumspection; it urges trust per- 
sonnel to be seen publicly in the right 
places and not to be seen in the wrong 
places. 


The Telephone and Correspondence 


It is important that even our every- 
day telephone and correspondence con- 
tacts shall be helpful. 
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1. Don’t allow your secretary to ask 

who is calling. It should be made easy, 

* not hard, to reach any trust man. Many 
callers are annoyed at being quizzed by 
a subordinate. 

2. Don’t let incoming calls interrupt 
personal callers too frequently. Personal 
callers are entitled to first consideration. 

3. When calling another person, after 
your secretary or operator gets his of- 
fice, wait on the line until he answers. 
This simple courtesy is invariably disre- 
garded in most business offices. 


Every letter we write deserves our 
very best effort. There is a peculiar per- 
manence to a letter which renders any 
effort less than our best emphatically 
unworthy. What customer will not re- 
sent a curt reply which fails to give him 
clear and adequate information? 

Neither imposing quarters nor impres- 
sive physical equipment makes a trust 
department. The senior officer, the jun- 
ior, the clerk—each stamps his impres- 
sion. Adapting the sage observation of 
a contemporary: “It is the human side 
of trust work that affects the customer’s 


TRUSTS and ESTATES—feo. 1940 
opinions, and it is upon the human side 
that he will choose or avoid a trust affil- 
iation . . . The personal relations of a 
bank in the future must be founded upon 
men, not methods; upon character, not 
capital.” 


Tennessee Trust Men to 
Study Fees 


Under the leadership of Gilbert T. 
Stephenson, Director of Trust Research, 
Graduate School of Banking, the Fidu- 
ciary Section of the Tennessee Bankers 
Association held a well rounded trust 
conference in Nashville on February 7. 
Some forty trust men from all parts of 
the State heard able discussions of 
methods of securing new trust business, 
trust investments in a war time econ- 
omy, fees, costs and earnings, the ad- 
vantages of modern equipment, the 
value of trust associations, and trends 
in the trust field. 

Ably assisting Mr. Stephenson in the 
development of the discussions were J. 
H. Tidman, trust officer, Commerce Un- 
ion Bank, Nashville, Thomas W. Vinton, 
vice president, Union Planters National 
Bank and Trust Company, Memphis, and 
J. L. Ross, vice president and trust of- 
ficer, National Bank of Commerce, 
Memphis. 

As a result of the conference, a com- 
mittee of five was appointed to make a 
study of trust fees and report at the 
May convention of the State Bankers 
Association. Another committee was 
selected to decide the question of con- 
ducting a Trust Research Week under 
the auspices of the Fiduciary Section. 

Those in attendance at the meeting 
were guests of the American National 
Bank for luncheon. In the afternoon, 
the Commerce Union Bank was host at 
an open house, and in the evening the 
delegates were guests of E. J. Walsh, 
vice president and trust officer, Third 
National Bank of Nashville. 

Officers of the Fiduciary Section are 
president: Mr. Tidman; vice president: 
C. M. Preston, Hamilton National Bank, 
Knoxville; and secretary: H. Grady 
Huddleston, secretary of the State 
Bankers Association. 





Making Foreign Travel Safe for Intangibles 
Statute Recommended to Outlaw Multiple Death Taxation 


LOUIS S. HEADLEY 
Vice President, The First Trust Company of St. Paul, Minn. 


HE recent decisions* of the United 
States Supreme Court have again 


thrown into relief a problem which has. 


puzzled economists and constitutional 
lawyers in this country for the past 
hundred and.fifty years. How can is- 
sues involving the economy of the 
whole of our people receive adequate 
and harmonious treatment within the 
framework of forty-eight independent 
but federated sovereigns? The difficulty 
of the problem is nowhere more reveal- 
ingly disclosed than in the field of taxa- 
tion. 

(Mr. Headley then pointed out how, 
under the system of delegated and lim- 
ited powers which the Constitution had 
set up, the Federal government could 
not through Congress provide the states 
with “a body of just and harmonious 
tax laws,” but through the courts it 
might regulate the taxing powers of the 
states “within the ambit of their under- 
standing of the Constitution,” and thus 
bring about order through application 
of the commerce clause, the contract 
clause and chiefly the due process of 
law provision of the 14th Amendment. 
Mr. Headley then traced the trend of 
decisions leading to the apparently well 
settled doctrine that intangibles, as 
well as other forms of property, could 
not be subjected to double death taxa- 
tion. But with changes in _ social 
theories and the personnel of the Su- 
preme Court, the harmonious structure 
finally was upset by these two decisions 
last May.—Ed.) 

Foreign travel has become unsafe for 
intangibles. The dangers are the more 
insidious now because they are not fully 
disclosed. We know that one may not 
safely create a trust in a foreign state 
and reserve rights of appointment or 


*Curry v. McCanless and Graves v. Elliott, [see 
June 1939 Trusts and Estates, page 673]. 


revocation. We do not know what if 
any rights may be safely reserved. It 
is dangerous at least to leave the phy- 
sical evidence of intangibles in a for- 
eign state in an agency or safekeeping 
account, or even, perhaps, in a safe- 
deposit box. There may be danger in 
holding security upon property in a for- 
eign state. One cannot safely own 
stock in a corporation organized out- 
side of his home state. While the cases 
themselves are not of wide application, 
the implications are far-reaching and: 
important. The dangers which they 
suggest cannot be minimized. 

The judges themselves have pointed 
the way to the road to safety. Mr. Jus- 
tice Stone said that if it were within 
the province of the judges to devise a 
more equitable system of taxation than 
the framers gave us they could do it. 
McReynolds observed that “Perhaps 
two-thirds of the states have endeavored 
to avoid the evil (of double taxation) 
by resort to reciprocal exemption laws.” 
Holmes said “Very probably it might 
be good policy to restrict taxation to a 
single place .. . But it seems to me 
that if that result is to be reached it 
should be reached through understand- 
ing among the states, by uniform legis- 
lation or otherwise, not by evoking a 
constitutional prohibition from the void 
of due process of law.” 


The Reciprocal Statute Movement 


There has been a disposition on the 
part of legislators to pass popular but 
ill-advised laws, relying on the Courts 
to declare them unconstitutional. As a 
result the test of tax laws has not been 
their wisdom but their constitutionality. 
The responsibility, in a measure, is now 
turned back to the states. It is to the 
legislatures that we must look in the 
first instance for relief. 
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The situation would now be critical 
the country over were it not for the 
fact that in 1925 a number of the states 
made a start at self help. The method 
adopted was reciprocal legislation. A 
model statute was drafted for the states, 
which said in effect that we will not tax 
the transfer of the intangibles of your 
citizens if you do not, or by this recip- 
rocal agreement will not, tax the in- 
tangibles of ours. 


By 1930 thirty-six states had some 
form of reciprocal or exempting statute 
or had no statute at all. Then the move- 
ment stopped, for the Supreme Court 
had found in the Fourteenth Amend- 
ment the long-sought power to outlaw 
double .taxation and seemingly had 
brought the transfer tax laws of the 
states into national harmony. Old stat- 
utes fell into desuetude. Some states 
repealed their statutes as unnecessary, 
others adopted them belatedly or out of 
precaution; on the whole the situation 
remained about the same for the next 
decade. 


Reciprocity Outmoded 


The first impulse in the present junc- 
ture is to seek to extend the reciprocal 
movement to the states which have not 


already adopted it. But when a fresh 
start is to be taken it is prudent to look 
about in the light of experience and a 
changed situation and determine wheth- 
er an even better method can be de- 
vised. 


In 1911 New York adopted a statute 
completely exempting from transfer tax 
the intangibles of non-resident dece- 
dents. Massachusetts enacted a similar 
statute in 1912. But finding themselves 
alone in the movement, and apparently 
believing that they were suffering in 
consequence, New York repealed its 
exempting statute in 1919, and Massa- 
chusetts followed in 1920. When recip- 
rocity was proposed in 1925 the question 
was repeatedly asked whether it would 
not be wise frankly to recognize the evil 
and abolish it altogether. The expe- 
rience of New York and Massachusetts 
was cited in opposition, and as an expe- 
dient to meet an unfamiliar situation 
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reciprocity was adopted as the more 
practical program. Whether a contin- 
uation of this course is wise may be 
gravely doubted. . 

If reciprocal statutes were uniform 
and universal the first difficulty of re- 
ciprocity would not arise. But they are 
not. Thus, a number of states grant 
an exemption “if a like exemption” is 
granted to residents of that state. This 
involves a comparison and construction 


- of the statutes of two or more states, 


and in the ’20s resulted in much con- 
fusion and litigation expensive both to 
taxpayers and to the states. Variant 
judicial and administrative rulings left 
both officials and taxpayers in doubt. 


Not only have confusion and uncer- 
tainty accompanied all efforts at recip- 
rocity, but unfairness and double taxa- 
tion have continued for citizens of 
states which are without it. Recipro- 
city has about it an element of retalia- 
tion, and retaliation is vindictive rather 
than just. It is a compromise between 
a desire for maximum taxes and a de- 
sire to be fair, and like all compromises 
it fails to meet the essential issue. 


Complete Exemption Suggested 


Believing that a better understanding 
has been reached as a result of the ex- 
perience of the past fifteen years, and 
that the earlier suggestions are now 
practical, the sub-committee of the 
Trust Division’s Committee on Fidu- 
ciary Legislation, has prepared and pro- 
poses to make available to the states a 
simple statute completely exempting the 
intangibles of non-resident decedents 
from transfer tax. The reasons for such 
a statute, like those for reciprocity, are 
based on necessity, fairness and self- 
interest. The necessity is apparent; 
the Supreme Court has withdrawn the 
protection against double taxation and 
thrown the problem back upon the 
states. Fairness requires not only ex- 
emption from double taxation for all 
citizens but freedom of movement for 
citizens and their intangibles anywhere 
within the confines of the nation. 

But necessity and fairness alone may 
not move legislative bodies. It must 
also be made to appear that complete 





exemption is in the self-interest of the 
states. While not susceptible of math- 
ematical demonstration the argument is 
not difficult. It is the same as that for 
reciprocal legislation, but more inclu- 
sive. States which exempt the intan- 
gibles of non-residents will attract cap- 
ital, and those which do not will repel 
it. This is true of trusts, and agencies, 
and of all forms of money in business. 
Capital will go where it is not in danger 
of the second tax. Stocks in corpora- 
tions organized in states which tax its 
transfer will be avoided, and the corpo- 
rations themselves will tend to move to 
states which do not. 


The advantage of corporations and 
foreign capital within a state requires 
but little demonstration. The manage- 
ment of capital means increased em- 
ployment with more taxes from man- 
agers and their employees. Money 
once in the state passes from hand to 
hand, and its importance increases with 
its velocity. This is true whether the 
foreign wealth is administered in 
trust or is used in other ways. An 
abundance of capital stimulates build- 
ing and industry with attendant advan- 
tages to the locality where it is at work. 


The full understanding of all of this 
by the states was apparent in the eager- 
ness with which their officials assured 
investors, where possible, that foreign 
funds within their borders were not 
jeopardized by the recent decisions. 
Moreover, it is probable that foreign 
intangibles, under many circumstances, 
are subject to personal property taxes 
and so furnish an important source of 
income, although the danger and unwis- 
dom of a double ad valorem tax, or its 
equivalent through an income tax, is a 
matter deserving of careful considera- 
tion. 


Disadvantages Slight 


The disadvantages to the exempting 
state, on the other hand, are slight. 
Taxes collected on the transfer of for- 
eign intangibles were never large. The 
cost of collecting was always dispropor- 
tionately heavy. The net amount will 
tend to decrease rather than increase. 
People have become more and more tax- 
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wise. They will not bring their intan- 
gibles into states which tax their trans- 
fer or will remove them before the tax- 
able event occurs. Corporations will 
avoid states which burden their share- 
holders with a double tax. 

The statute which the sub-committee 
proposes is as follows: 


“Nothing in this act shall be construed 
as imposing a tax upon any transfer as 
defined in this act, of intangibles, how- 
ever used or held, whether in trust or 
otherwise, by a person, or by reason of 
the death of a person, who was not domi- 
ciled in this state at the time of his 
death.” 


The language is suggested as an 
amendment to existing inheritance tax 
laws in the several states. It is intend- 
ed to cover all situations under which 
a statute imposes an inheritance tax 
upon the estates of non-residents. The 
wording should be adapted and added 
to gift tax statutes where they exist. 
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A substantial number of states have 
already adopted exempting statutes re- 
gardless of reciprocity. New York and 
Massachusetts have returned to this list. 
New Jersey has granted complete ex- 
emption for many years. Illinois ac- 
complishes the same thing by a com- 
bination of two statutes. Whether exist- 
ing reciprocal statutes should be con- 
tinued is for the states which have them 
to consider. It may be that many of 
them, in the light of experience and the 
present trend, will want to grant com- 
plete exemption. The states which 
have not heretofore dealt with the sub- 
ject will do well to consider the merits 
of the more inclusive act. 


The Constitution and the courts will 
continue to set limits beyond which 
state legislation cannot go. The Four- 
teenth Amendment remains a powerful 
instrument of correction. But construc- 
tive measures in many fields can come 
only from the states themselves. The 
answer is to be found in uniform legis- 
lation on all appropriate subjects. Over- 
lapping taxation is one of them. It 
must be outlawed by each of the sev- 
eral states. The method employed is 
less important than the result. The 
program gives hope of early accomplish- 
ment. Whether through reciprocity or 
by complete exemption, we may reason- 
ably expect that wise restraint and in- 
telligent self-interest will eventually 
find expression in law and that foreign 
travel will again become safe for intan- 
gibles. 


Foreclosure Costs to be Reduced 


Frederick V. Goess, president, The Mort- 
gage Conference of New York, and vice 
president, Manufacturers Trust Company, 
discussing the need for modernization of 
New York State’s archaic mortgage fore- 
closure procedure, before the annual con- 
vention of the State Savings Banks Associa- 
tion, placed the cost to real estate of sheer 
waste in mortgage foreclosure at $25,000,- 
000 for New York City alone in recent years. 
“I challenge anyone,” said Mr. Goess, “to 
determine how this procedure benefits either 
the owner or the borrower, or any one ac- 
tively interested in real estate.” 

Mr. Goess described the careful prepara- 
tion of amendments to New York’s Civil 
Practice Act on which realty owners, Civic 
Associations, and all of those interested in 
supporting an exceptional opportunity to 
eliminate political patronage from a judi- 
cial proceeding have united for the present 
session of the New York State Legislature. 
Quoting from a recent editorial in one of 
the Metropolitan daily papers, Mr. Goess 
said: “The mortgage foreclosure system, 
which often has been no better than a rack- 
et, as it worked out through excessive fees 
and useless advertising, is due for overhaul- 
ing . . . Foreclosures are an issue on which 
a certain number of the beneficiaries of 
waste will be lined up solidly in opposition 
to change. Against them, we believe, are 
an overwhelming number of the general 
public who are due finally.for relief.” 


————0 


At its recent midwinter meeting the House 
of Delegates of the American Bar Associa- 
tion, approved proposals for eliminating by 
reciprocal legislation or treaties interna- 
tional double inheritance and estate taxes. 





Why Customer Relations? 


IVE reasons why there is need for 

a customer relations program in the 
trust business were given the Confer- 
ence by William A. Irwin, Associate 
Educational Director of the American 
Institute of Banking. The first is that 
‘“‘all business has been in the dog-house. 
It is blamed by the public and by poli- 
ticians for the longest-drawn-out de- 
pression ever seen.” 


Mr. Irwin’s second reason is that 
“there isn’t any use blinking the fact 
that in the past few years some corrupt 
spots in business have been uncovered. 
In the mind of the mob, and it is mob 
mind with which we have to deal in 
America, all business is tarred with the 
same stick. There are few people, es- 
pecially the politicians in America, who 
have taken the time to emphasize the 
fact that there are a million good, clean, 
honestly operated businesses.” 


His third reason is that the public 
has been led to believe that big busi- 
ness is bad. Mr. Irwin pointed to the 
American Telephone & Telegraph Com- 
pany as a shining exception to this rule, 
“because no business in America has 
done a more magnificant job of public 
and customer relations.” 


The fourth reason, he said, is “that 
some businesses have been unsocial. We 
don’t need to say anti-social. There are 
some businesses that have deliberately 
opposed every move to improve the con- 
ditions of their workers, and workers 
by the million therefore believe that all 
businesses are of the same type.” 


The Jealous Mistress 


Finally, “business has at last discov- 
ered that the public is a jealous mis- 
tress, and that when a competing con- 
cern exists, it is always possible to shift 
your business—like that! 

“Does your individual institution 
have all the resources it can profitably 
handle? Yours, Mister? 

“Does your institution look forward 
with unquestioning confidence to a con- 


tinued flow of new business? You have 
a charter, theoretically, we will say, 
that is perpetual. Well, is there a 
guaranteed perpetual flow of new busi- 
ness to your institution? If not, you 
need a customer relations program, do 
you—or don’t you? 


“Is your institution making, and will 
it continue to make, year after year, a 
reasonable return to its stockholders? 


“Do you never have any difficulties 
with customers whose story, when it is 
told, can hurt your institution? 


“Can every officer and every employ- 
ee in your institution answer any rea- 
sonable inquiry or find an answer in a 
short time, or direct the customer to 
the place at which he or she will find 
the answer?” 


“Sometimes on an officer’s platform,” 
Mr. Irwin commented, “someone can do 
far more damage in a fifteen-minute in- 
terview than twenty-five or fifty em- 
ployees can repair in a month’s work; 
and an employee can do so much damage 
in ten minutes at a window that all the 
work of the official staff of the institu- 
tion can’t repair it in months. There 
is such a thing as a dumb employee— 
and there is such a thing as a dumb 
officer, too.” 


It Could Happen 


“Can your institution look on calmly 
and undisturbed,” he asked, “while the 
people’s wealth is being wantonly 
squandered in America? Are you sat- 
isfied that your institution can be calm 
in such a world as the one in which we 
are living? Can your institution re- 
main calm and undisturbed while taxes 
increase at an alarming rate, and still 
afford to say not a single word against 
it, through the employee to the custom- 
er, through the officer to the customer? 


“Can your institutions regard the cur- 
rent propaganda about the redistribu- 
tion of wealth as being merely twaddle? 
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Can you be calm and undisturbed when 
the gospel of the redistribution of 
wealth is being preached wholesale 
throughout America? There is a good 
job of redistribution being done in Eu- 
rope; it could happen here. 

“Is your institution satisfied with the 
public’s present knowledge of trust in- 
stitutions? How much do they know 
that just ain’t so? Is an ignorant pub- 
lic a safe public? Is your institution 
satisfied to hear the gospel of spending 
preached instead of the gospel of con- 
servation? Will those who have prop- 
erty to preserve just naturally turn to 
your institution? Can you ignore com- 
petition or are you just so good that you 
don’t need to give a hoot? 


Collectively Speaking 


“Private property is no longer sacred. 
Let’s not fool ourselves. Over wide 
areas of the world today the right to 
hold private property is absolutely 
denied. ‘Production for use instead of 
for profit. What happens to an eco- 
nomic order when that becomes its out- 
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standing slogan? And, if something 
happens to the economic order, what 
happens to your institution?” 

In conclusion, he declared that the 
many thousands whose wealth indivi- 
dually is not great, but taken collective- 
ly amounts to billions, are the “natural 
allies” of people of greater wealth. and 
should be helped in their own problems 
so they will feel the identity of their 
fortunes with the fortunes of the capi- 
talistic system. 

“Those facts,” Mr. Irwin concluded, 
“challenge your intelligence; they chal- 
lenge your ingenuity; your industry. 
We need to re-establish faith in the 
American system of free enterprise. 
There is a need for a program of cus- 
tomer relations, and the challenge is so 
patent that only a dumb cluck could ig- 
nore it.” 


William Powers, assistant cashier and 
manager of personnel and training at the 
National Bank of Detroit, has been appoint- 
ed director of customer relations of the 
American Bankers Association. 
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Experiences in Making a Statewide Cost Survey 


W. ELBRIDGE BROWN 


Vice President, Clearfield Trust Company, Clearfield, Pennsylvania 
Chairman, Costs and Charges Committee, Pennsylvania Trust Company Section 


HILE we were wasting our efforts 

in 1936 and 1937 in trying to build 
a cost foundation under our fee sched- 
ule, others with more experience were 
producing results. In New York State, 
William J. Weig, assistant secretary of 
the Guaranty Trust Company, traveled 
across the state and assembled the cost 
figures for seventeen banks for the year 
1936 on a uniform basis, then reduced 
them to a $1.00 equivalent so as to lose 
the identity of the particular banks. He 
could do this because the subject banks 
knew that their figures would be known 
only to him. Baltimore followed suit 
and since they did not have Mr. Weig 
available employed certified public ac- 
countants of the firm of Haskins & Sells 
to conduct their survey. 


The plan of survey based on the 
American Bankers’ Association cost 
system as applied in New York and 
Maryland was particularly adaptable to 
our use. The $1.00 equivalent gave us 
just what we needed to preserve the 
anonymity of the subject banks. The 
use of certified public accountants gave 
us the assurance of the application of 
uniform methods of determination 
where the policies of the subject banks 
might and did vary, as well as assur- 
ance as to the accuracy of the result 
and a report which will have the proper 
standing and weight for our use when 
and where necessary. 


The cost of such a survey is not pro- 
hibitive when participated in on a state- 
wide basis. We raised the necessary 
funds for our purpose by an appeal to 
all of the banks engaged in trust busi- 
ness for a voluntary contribution to a 
fund for our use. Amounts were sug- 
gested ranging from $10 up to $300 
based on volume of personal trust as- 
sets and the response was so prompt 
that very slight follow up was neces- 
sary. 
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The plan determined upon was to con- 
duct the survey in twenty-four banks,* 
a cross section of the state and for this 
purpose three banks in each of the eight 
groups of the Pennsylvania Bankers’ 
Association were selected, ranging from 
the largest in the urban centers to the 
smallest in the country districts with 
proper consideration being given to size 
in relation to the section of the state in 
which each bank was located. We 
agreed not to disclose the names of the 
test banks. Lybrand, Ross Bros. and 
Montgomery were employed and the 
work was started about July 1, 1939, 
based on the year 1938. 


Laying Out the Job 


It was, of course, necessary for the 
accountants to first separate the trust 
departments into their several divisions 
in order to arrive at the costs for each 
division. They found that the corpo- 
rate trust divisions, where small, were 
a distinct and costly burden, but where 
the divisions were large enough to be 
properly staffed, they were operated at 
a profit. We have not included the fig- 
ures of this division in our report for 
we feel that the smaller banks gener- 
ally realize that they are better off if 
they stay out of this type of operation, 
but more particularly for the reason 
that the corporate trust divisions of all 
banks are undergoing a major upheaval 
due to the regulations of the Securities 
and Exchange Commission and the re- 
cent passage of the Trust Indenture Act. 

We found that the administration of 
estates as executor or administrator was 
on a reasonably profitable basis and es- 
pecially was this so where proper at- 
tention was being paid to the recom- 
mended fee schedules for these ser- 
vices. 

*Due to a last minute misunderstanding one 


bank was eliminated rather than delay the com- 
pletion of the work. 
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The personal trust division as used 
in our survey and as classified in the 
American Bankers’ Association cost 
schedule includes Testamentary, Living 
and Insurance Trusts and Guardian and 
Committee Accounts. Our survey shows 
us that it is in this division and that of 
the Personal Agency accounts that our 
most serious trouble lies. This in large 
measure places the duty of the correc- 
tion of the existing losses right on the 
desk of the officers in the trust depart- 
ments who fix the fees, for with the ex- 
ception of testamentary trusts, the fees 
in practically all of this type of trusts 
are the subject of contract. 


We found that after an allowance for 
earnings on deposits only 6 of the 23 
banks had earnings in this division and 
the composite result shows a cost of 
$1.147 for each $1.00 of income, and 
that the cost was $1.252 for each $1.00 
of actual trust fees collected. 


The personal agency division shows 
very similar results and in this division 
all fees are of course by contract. Even 
with the inclusion of earnings on de- 
posits this division showed only 11 of 
the 23 banks with a profitable opera- 
tion, and the net composite result was 
worse with a loss of $.358 for each $1.00 
of income. 

Our accountants reported, “We found 
no evidence to indicate that the cost of 
operating the trust departments could 
be materially reduced without impair- 
ing the standard of service now being 
furnished.” 


Knotty Points 


Two items in the plan of the survey 
caused particular discussion with the 
subject banks and in the committee. 
These are the inclusion of a credit for 
earnings on deposits and the allocation 
of 15% for overhead. The former was 
seriously questioned especially in view 
of the fact that just at this time there 
is such a surplus of funds on deposit 
that additional deposits are not as de- 
sirable as they have been in the past. 
It was felt proper to include such a 
credit for the reason that only by doing 
so could comparative figures be obtain- 
ed, and in addition for the reason that 
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the trust department is entitled to such 
a credit as against the commercial de- 
partment even though it be only an ar- 
bitrary allocation. It was found that 
such a credit was actually given in only 
one of the 23 banks examined. 


The use of 15% of the total of all al- 
located expenses for overhead as recom- 
mended by the American Bankers’ Asso- 
ciation plan avoids the necessity of 
making a lengthy analysis and study 
of the general banking department. Its 
correctness was tested in eleven of the 
23 banks and it was found to be almost 
unbelievably accurate. 


A particular advantage that has been 
realized by us by conducting our survey 
according to the American Bankers’ As- 
sociation plan and classification of divi- 
sions is that we find our percentage of 
expense is very similar to that in the 
other localities. I give these for the 
personal trust division: 


Pa. 1938 N.Y. 1938 Md. 1937 
23 banks 17banks 9 banks 

Salaries 56.8 58.5 

Rent 13.9 

New Business 6 

Advertising 1.2 

Insurance 1.5 

Legal 

All Other 


A Good Job Done 


We are pleased with our survey. The 
report is to be sent to each bank in the 
state and with it will go a copy of the 
form used by the accountants to assem- 
ble the figures. We are urging each 
bank to apply their 1939 figures to the 
forms and to compare them with the 
composite which we have secured. 


After the work papers compiled by 
the accountants in each bank had been 
placed in the hands of the bank itself, 
a frank expression of opinion was re- 
quested on the survey. At this writing 
18 have replied, all of whom agree that 
the work was accurately and thoroughly 
done. Just two are mildly critical; one 
of them, a larger institution, says that 
the survey only confirms what they al- 
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foreign made automotive vehicles. 

The business consists of invest- 
ments in self-liquidating credits, 
widely diversified as to region 
and enterprise, capital employed 
being in excess of $80,000,000. 

In obtaining short term accom- 
modation, GMAC issues one stan- 
dard form of note. This obliga- 
tion it offers to banks 
and institutions, in 
convenient maturities 
and denominations at 
current discount rates. 


These NOTES are available, in limited amounts, upon request. 
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ready knew—that the personal trust 
division was the least profitable of their 
departments. The other feels that the 
survey only makes the first step and 
that something should be done about 
allocating the costs to particular ac- 
counts. - Our committee knows that we 
can progress but one step at a time. The 
Guide to Trust Fees first issued in 1932 
recommended cost accounting. We have 
been slow to adopt this suggestion. The 
new edition of the Guide soon to be re- 
leased will include a suggested cost ac- 
counting system for individual trust ac- 
counts. 

It is too soon yet for us to say what 
use we will be able to make of our sur- 
vey. We do, however, now have a re- 
presentative cross section cost accur- 
ately determined which shows us that 
our present fee schedules are not too 
high and we can logically resist any at- 
tempt to lower these schedules. We can 
do two things immediately and we have 
already recommended them to our mem- 
ber banks: 

(1) Survey the business on our books 
taken at rates which are too low and 
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wherever possible have the rates re- 
vised. It has been proven that this can 
be done in a surprising number of cases. 

(2) Refuse to accept new business 
except at proper rates. 


Insurance for Litigation Expenses 


An insurance policy designed to pro- 
tect trustees against expenses of suits 
brought in an attempt to surcharge 
them for alleged negligence in making 
or retaining investments was urged by 
William A. Stark, vice president and 
trust officer, Fifth Third Union Trust 
Company of Cincinnati, at a recent 
meeting of the Cincinnati Casualty and 
Surety Association. It is not intended 
that such a policy would cover any 
judgments rendered for proven negli- 
gence, Mr. Stark asserted, or to insure 
the value of the securities because such 
a policy would not be sound. Protec- 
tion should run continuously, and trust 
companies would pay sizeable premiums 
for this protection were it available, Mr. 
Stark stated. 





I 


a eS 


WaxAhacHie Letter 


Ed. Note, Assistant Janitor and Trust Officer of the Last National 
Bank & Trust Co. of WaxAhacHie, and chairman of the cracker barrel 
committee of the WaxAhacHie Hot Stove League, was unable at the last 
moment to attend the Trust Conference. Senor Don Juanito des Palabras 
d’Escopeta y Espada y Trabuco, distinguished local citizen, suddenly 
decided to create a trust fund for the future care of his houn’ dog, and 
Mr. Note had to stick on the job. However, his secretary has sent us a 
jotting or two from the great man’s scratch pad. 


VERY time the President explains 

again, with that blithe insouciance that 
has so endeared him to every bank pres- 
ident in America, that a deficit isn’t really 
a deficit, or if it is, this is a new kind of 
deficit, and of course not the painful kind, 
or if it does hurt just a little we’re going 
to fix it all up soon, or if we don’t it doesn’t 
matter because we owe it to ourselves, or 
. . . but there, there, cuddle down again. 
Every time certain familiar and ingratiating 
accents are heard once more, it is hard to 
resist the temptation to wonder just how 
red the face of a certain estimable trustee, 
personally unknown to this deponent, may 
be. 

You see, it is the general understanding, 
down this way, that from early childhood 
the personal fortune of Franklin D. Roose- 
velt has been in trusteeship. Consequently 
it might be supposed that the estimable 
gentleman had, at some time, an opportunity 
to acquaint the future President with the 
economic facts of life—an opportunity 
which, on the evidence, seems to have been 
ingloriously muffed. Probably it was too 
much Victorian reticence. One pictures the 
touching interview: 

“Uncle Twustee, where does money come 
fwom?” 

“There, there, Franklin, little boys mustn’t 
ask questions.” 

“But Uncle Twustee, I wants to know!” 

“Ah...er,...ahem. Why, it comes 
. . . Why, they find it under a cabbage 
leaf.” 

“Aw, I know better’n that, Uncle Twus- 
tee! quit kiddin’, The stork brings it, 
doesn’t he?” 

“Gh’m gh’m gh’m .. . yes, I suppose so, 
Franklin. Run away and play, there’s a 
good boy.” 

How many trust officers of today 
with minor wards, in their efforts to over- 
see those wards’ education, envisage the 
possibility that they too have a future 
President of the United States on their 
hands? A few dollars’ worth of inculca- 
tion of hard economic facts in one boy’s 
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mind, forty-odd years ago, would have been 
worth a few billion dollars to us all, right 


now. 
* * * 


ROBABLY it’s the general state of the 
world; but it does seem as though head- 
line writers are getting more and more 
out of hand. What would you say if you 
saw a big black headline that shouted: 
“A CITY WORTH INVESTIGATING!” 

“Miami,” you’d say right off, nodding 
wisely to yourself. Or maybe Chicago. And 
you’d look to see what Mr. Hoover (the big 
FBI man, not the big Finnish Relief man) 
had to say. But you’d be wrong. It’s El 
Dorado, Arkansas, and it’s the Chamber of 
Commerce that’s pointing with pride, not 
viewing with alarm. And as if that weren’t 
bad enough, you turn the page, and see: 

“POUND FIRMS” 

Obviously a news item about the way the 
S.E.C. or the F.T.C. or the F.C.C. or all 
of them together are getting after the 
wicked businesses. But no; it turns out to 
be a report on sterling exchange. You just 
can’t trust your eyes any more. 


N the other hand, having pointed out a 
seeming dereliction of some trust of- 
ficer, it is only fair to award the chaplet 
of wild olive to another who seems to have 
hit a new high in publicity enterprise. Have 
you seen “Toots and Casper” lately? Now, 
don’t pretend you don’t know who Toots 
and Casper are. They are a lot better 
known to a lot more Americans than you 
are; and here’s what five million people, 
more or less, read in the Sunday paper a 
few weeks ago: (Casper’s Cousin Bertha 
speaking to his multi-millionaire uncle) 
“Leave ’em a trust fund if you wish, but 
not a huge lump sum... Come easy, go 
easy! They’d go through it like water 
through a sieve.” 
Who says trust men don’t understand 
artful propaganda and subtle publicity? 
The man who engineered that deserves a 


raise in salary! 
* os * 





The Effect and Scope of Exculpatory Clauses 
Protective Value to Trustees Limited 


WALTER D. FLETCHER 
Davis, Polk, Wardwell, Gardiner & Reed, New York City 


rH\HERE is one rule of construction 
that seems to have been followed 
almost universally in connection with the 
interpretation of exculpatory clauses, 
and that is that they must be construed 
strictly. It is my own view that exculp- 
atory clauses constitute something more 
in the nature of an enlargement of the 
powers of the trustee and that they are 
actually in furtherance of the general 
powers given in the instrument. 


I believe that when broad powers are 
given to a trustee the maker of the trust 
well realizes that attendant with these 
broader powers are also greater risks 
and that if the trustee is acting prudent- 
ly and diligently he should not be penal- 
ized for taking such greater risks. I 
think that many of the decisions bear 
me out in this view, although it is not 
one universally accepted by any means. 
Professor Scott said in his excellent 
work on trusts: 


“The effect of a provision enlarging 
the power of the trustee is to prevent 
acts from constituting a breach of trust 
which would otherwise be in breach of 
trust. The effect of a provision relieving 
the trustee of liability for breach of trust, 
however, is not to extend his powers but 
to restrict his liabilities. Such a pro- 
vision does not prevent an act by the 
trustee from-being a breach of trust if 
the act is not within his powers; but it 
does relieve him to a certain extent from 
liability for the consequences of his act.” 


Notwithstanding this, however, if I 
were preparing a case for trial in a pro- 
ceeding for the judicial settlement of a 
trustee’s account, where objections had 
been filed to the account because of losses 
in investments, I would not point to the 
exculpatory clause in the trust instru- 
ment as the trustee’s only means of sal- 
vation. I would prepare the case with 


all of the infinite care that is required 
in the preparation of any case involving 
a surcharge where there is no exculp- 
atory clause, and present to the court 
the full record of administration in jus- 
tification of the trustee’s action. I would 
feel that the Court would expect as high 
a standard of conduct on the part of the 
trustee in the administration of that 
trust as it would if no exculpatory clause 
were present in the instrument. 


General Construction 


I have selected at random a few of the 
decisions where the courts have sought 
to apply general rules of construction to 
exculpatory clauses. Once having laid 
down these general rules they have been 
more or less consistently followed in 
other decisions. But in doing so, we 
must not lose sight of the fact that in 
every case where a trustee upon his ac- 
counting is seeking to avoid liability for 
his acts, the case at bar is judged solely 
on its own facts. 


A case often cited is Knox vs. Mackin- 
son, 18 App. Cases 753 (House of Lords, 
England, 1888). Lord Watson stated: 


“such a clause is ineffectual to protect 
a trustee against the consequences of 
culpa lata, or gross negligence on his 
part, or of any conduct which is incon- 
sistent with bona fides. I think it is 
equally clear that the clause will afford 
no protection to trustees, who from mo- 
tives however laudable in themselves act 
in plain violation of the duty which they 
owe to the individuals beneficially inter- 
ested in the funds which they adminis- 
ter.” 


In a recent Nebraska case, where a 
trustee purchased some notes as an in- 
vestment for the trust which had little 
or nothing behind them, the court held 
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that the trustee did not exercise such 
diligence in the care and management 
of the trust estate as a man of pru- 
dence and discretion in such matters 
would ordinarily employ in his own 
affairs, and that his failure to do so 
was negligent and such a breach of 
trust as to impose an obligation upon 
him to restore to the trust estate the 
funds that had been dissipated. (First 
Trust Company of Lincoln vs. Exchange 
Bank, 254 N. W. 569). Nevertheless 
I believe that if in the first instance these 
notes had been a good investment when 
purchased and had then ceased to be a 
good investment the court might very 
well have protected the trustee under 
the exculpatory provision. 


Ultra Vires Act 


It is generally true that an exculpatory 
clause will not protect a trustee in con- 
nection with acts that are clearly beyond 
the express powers granted to him by 
the terms of the instrument. The Massa- 
chusetts courts, in Digney v. Blanchard, 
115 NE 424, held in a case where the 
instrument provided that the trustee 
should be liable, only “for the result of 
his own gross negligence or bad faith,” 
that they did not “construe it as afford- 
ing him protection from a willful and 
intentional breach of trust, committed 
by acting plainly beyond his powers.” 


In Thompson v. Harp, 11 F. 2d 244, 
decided in the Circuit Court of Appeals, 
8th Circuit and involving the law of the 
State of Missouri, the court laid great 
emphasis on what constituted willful de- 
fault. Negligence is difficult of proof as 
applied to any conservative, well-operated 
trust company. It is because of its com- 
plete facilities for careful and efficient 
administration that we lawyers advise 
our clients to name corporate trustees and 
executors, and with these facilities the 
possibility of the occurrence of acts that 
constitute negligence is much more re- 
mote than in the case of individual trus- 
tees not so scientifically equipped. 

But willful default on the part of a 
trust company is even more difficult to 
prove, because the kind of a situation 
where there may be a willful default 
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does not ordinarily arise in the case of 
a corporate trustee. The Court in Thomp- 
son v. Hays said, referring to willful 
default, that “It means an intentional 
designing failure to do or not to do some- 
thing required—an affirmative wrong.” 
They said that it might be “such a wan- 
ton or willful neglect of his duties, such 
reckless indifference to and disregard of 
the interest and rights of the beneficiary, 
that the law will hold him guilty of a 
‘willful default’.” 


Limitations of Public Policy 


In Tuttle v. Gilmore, 36 N. J. Eq. 617, 
the trustee argued that the clause exon- 
erated him from all breaches of trust, 
except such as he might commit with a 
view to his personal advantage. The 
court held it was no less a breach of 
trust to make unauthorized investments 
or take speculative risks, though for the 
benefit of the fund and not the trustee, 
and even though such a construction left 
but little force to the clause that that 
was no reason why it should not be 
adopted. 

Later we find the New Jersey courts 
raising a question of public policy in 
construing immunity clauses, and in 
Browning v. Fidelity Trust Co. 250 F. 
321, decided in the Circuit Court of 
Appeals, Third Circuit, the courts says 
that, while parties may as a general prop- 
osition by the agreement creating a trust 
limit the liability imposed upon the trus- 
tee, the law, however, dictated by consid- 
erations of public policy, determines a 


.point beyond which the parties cannot 


agree to relieve the trustee from lia- 
bility. For instance a trustee cannot 
contract for immunity from liability for 
gross negligence or for acts done in 
bad faith. The court points out that 
gross negligence and bad faith, while dis- 
tinguishable, are sometimes confused, be- 
cause the former may properly consti- 
tute evidence from which the latter may 
be inferred. 

The interesting point of the decisions, 
however, is that the New Jersey courts 
are quick to realize the limitations placed 
upon exculpatory clauses by public policy. 
When once we find immunity clauses 
thrown open to considerations of what 
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may or may not be public policy, their 
protective quality must of necessity be- 
come a hazardous thing. Public policy 
changes. 


Looking to the Reasons 


Crabb v. Young, 92 NY 56, is referred 
to in other opinions again and again. 
There the trustees who were before the 
court were operating under a will which 
provided that they should not be liable 
for any loss or damage except what oc- 
curred “from their own willful default, 
misconduct or neglect.” The Court of 
Appeals held that the trustees would not 
be liable to replace the moneys lost 
through an improvident or careless in- 
vestment, unless they acted willfully and 
intentionally disregarded the rules which 
control and regulate the action of pru- 
dent and careful men in conducting their 
own business affairs. The court pointed 
out that the testator knew the charac- 
ter and qualifications of those whom he 
selected as his trustees and said that the 


court had no right to increase the mea- 
sure of their responsibility or impose 
obligations from the burden of which he 
in his will so carefully protected them, 
and added that, in the absence of any 
finding of fact to the effect that the con- 
duct of the defendants in making such 
investments was willful or fraudulent, it 
was error to hold that they were liable 
to replace the amount of such investment 
in the trust fund. 

The court said that while trustees are 
held to great strictness in their dealings 
with the interests of the beneficiaries, it 
would regard them leniently when it ap- 
pears that they have acted in good faith 
and if no improper motive can be at- 
tributed to them, but that it would not 
in the least impair the force of the well- 
settled rules on the subject of negligence 
or encourage laxity in the conduct of 
trustees in the management of trust 
estates. 

Later we find the Surrogate of West- 
chester County referring to this case 





184 


and stating (Matter of Jarvis, 110 Misc. 
5) that trustees may even be excused 
for an apparent breach of trust unless 
the negligence is gross, saying at the 
same time however that each case must 
be considered and decided in the light of 
its own facts. 

The Surrogate of the County of New 
York in Matter of Knower, (121 Misc. 
208), following the rule as laid down in 
Crabb v. Young, supra, stated: 


“The responsibility for the lamentable 
condition of this trust estate rests pri- 
marily upon the testator or the drafts- 
man of his will. The courts, and parti- 
cularly the Surrogates’ Courts, vigilantly 
enforce the highest standard of fidelity 
by trustees, and zealously guard the 
rights of the berieficiaries. But by the 
terms of the will here the testator seems 
to have invited, and absolved from sur- 
charge, an improvident administration of 
his estate by the trustee. He provided 
immunity for every shade of conduct less 
than actual fraud. The term ‘actual 
fraud’ has been held to imply deceit, ar- 
tifice and design and imports the active 
operation of the mind. It involves, as 
applied to trusts, dishonesty and a will- 
ful and intentional diversion of the 
funds.” 


indicating clearly, it seems to me, that 
the learned Surrogate did not think high- 
ly of such provisions but in view of the 
fact that they were present in the will 
he felt bound to follow the obvious in- 
tent of the testator’s express words. 


Later the Surrogate of Westchester 
County in Matter of Winburn, 140 Misc. 
18, said that regardless of the absolving 
provisions of testator’s will, the execu- 
tors were warranted in retaining certain 
well seasoned stocks for a given length 
of time at a period of world panic. It is 
interesting to note that the court put 
great emphasis on the fact that regard- 
less of provision in the will limiting the 
liability of executors, it would go directly 
to the facts and ascertain just what the 
conduct and the reasons for the conduct 
of the executors had been. 


N. Y. Legislation Incorporates View 


There are of course many other cases 
where the trustee for one reason or an- 
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other has been dealt with leniently on the 
basis of an exculpatory clause, but gen- 
erally speaking I think that the trend 
over the past fifty years in this State 
has been to draw the line more and more 
strictly against the fiduciary, and this 
tendency reached the point a few years 
ago where the Legislature passed Sec- 
tion 125 of the Decedent Estate Law, rec- 
ommended and approved by the Commit- 
tee of the Surrogate’s Association, which 
provided that 


“The attempted grant to an executor 
or testamentary trustee or the successor 
of either, of any of the following enum- 
erated powers or immunities shall be 
deemed contrary to public policy: 


“1. The exoneration of such fiduciary 
from liability for failure to exercise rea- 
sonable care, diligence and prudence.” 


The Note of the Commission appended to 
the legislation states in part as follows: 


“The increasing practice of testamen- 
tary draftsmen and corporate fiduciaries 
in vesting in testamentary fiduciaries al- 
most unlimited powers, with a minimum 
of obligations, is a serious potential men- 
ace not only to the rights of a surviving 
spouse but of the children and other de- 
pendents of the testator and of all per- 
sons interested in estates. This tendency 
must be curbed. The primary duties of 
ordinary care, diligence and prudence and 
of absolute impartiality among the sev- 
eral beneficiaries are of the very essence 
of a trust, and any impairment of these 
or similar obligations of a fiduciary are 
contrary to public policy.” 


This legislation sounded the death 
knell of exculpatory clauses in wills and 
of necessity put a cloud on them in vol- 
untary trust instruments. New Jersey 
and some other states have approached it 
by the decisions of their courts. 


The protective quality of exculpatory 
clauses is becoming less and less useful 
to trustees. I do not think it has ever 
been wholly helpful to them in any case 
where the action of the trustee was not 
bona fide. Little reliance should be 
placed by. prudent fiduciaries on any pro- 
vision in a will or trust agreement pur- 





porting to limit their liability, if in so 
relying upon such provisions they depart 
from the well-established rules of con- 
duct in administration of estates and 
trust funds. I think this is applicable 
more to corporate fiduciaries than to in- 
dividual fiduciaries because corporate 
fiduciaries have the facilities of giving 
the highest degree of specialized admin- 
istration to estates and trust funds and 
there is a growing tendency on the part 
of the courts to regard the corporate 
trustee as being susceptible to a higher 
degree of duty than an individual. 


N. Y. Trust Department Income 
Stable 


Gross operating income from trust de- 
partments of New York state banks and 
trust companies amounted to 12% of gross 
operating income for the year 1938. Fig- 
ures for last year are not yet available. This 
percentage remained substantially un- 
changed over the figure for 1937, as revealed 
in the report of Superintendent of Banks 
William R. White to the Governor and the 
Legislature. 

In the report of the Banking Board, of 
which Mr. White is chairman, it is pointed 
out that, in the year, debenture issues ag- 
gregating more than $700,000,000 have been 
added to the legal list by the Board under 
the power conferred upon it in 1938. All 
applications thus far submitted to the Board 
have been made by the Savings Banks Trust 
Company, and all have been acted upon 
favorably. The report stated that “consid- 
eration of the problem of the legal list sug- 
gests the further question of whether sep- 
arate lists for savings banks and trustees 
might be advisable. The tendency in re- 
cent years to provide in trust instruments 
that the trustee shall have broad discretion 
in the selection of investments reflects the 
general belief that a trust can be made to 
better serve the needs of the beneficiary 
if investment is not confined to the savings 
banks list.” 


Frederick W. Vanderbilt, financier, who 
died on June 29, 1938, left a gross estate of 
$72,588,284, according to an accounting filed 
by his executor, the United States Trust Co. 
of New York. Federal and New York State 
taxes took a total of $41,272,109. Mr. Van- 
derbilt left the greater portion of his es- 
tate to his wife’s niece, Mrs. Margaret 
Louise Van Alen. 
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Supervisors Oppose Federal 
Savings and Loan Law 


On the two principal grounds that the 
proposed law will :in effect create “a 
third banking system” and that tax 
exemption for building and loan asso- 
ciations is contrary to sound public pol- 
icy, the National Association of Super- 
visors of State Banks has declared it- 
self opposed to House of Representatives 
Bill No. 6971, to which the American 
Bankers’ Association had withdrawn its 
own opposition, provided certain stipu- 
lated amendments were made. President 
D. W. Bates of Supervisors’ Association 
declares that the amendments fail to 
eliminate the real objections and that “if 
the banks of the country approve of the 
agreement, it is our opinion that they 
are unaware of its significance.” 


“The objective,” says Mr. Bates’ for- 
mal statement, “of those who have spon- 
sored the Federal savings and loan move- 
ment is, in our opinion, to establish a 
system of organizations possessing 
powers which enable them in a large 
measure to operate in competition with 
State and national banks, both commer- 
cial and savings. We maintain, there- 
fore, that these organizations should be 
subject to the supervision of a national 
bank supervisory agency in order that 
policies of chartering, supervision and 
regulation may be co-ordinated in such 
a manner that these associations will 


not have an unfair competitive advant- 
age. 


“At the time when both Federal and 
State governments are seeking new 
sources of revenue, it seems utterly un- 
sound from the standpoint of public pol- 
icy to promote the diversion to a system 
of tax exempt institutions, of business 
that can be performed by banks and 
trust companies, which for many years 
have made substantial annual contribu- 
tion to the support of Government.” 


SS 


I am inclined to believe our troubles are 
not so much due to our country’s ‘mature 
economy’ as they are to our country’s ‘im- 
mature economists.’—Leonard P. Ayers. 





Trust Officers and Federal Legislation 


A. L. M. WIGGINS 


President, Bank of Hartsville, S. C.; 
Chairman, Committee on Federal Legislation of A. B. A. 


TRUST man is interested not only 
A in legislation that affects his im- 
mediate status but is also concerned 
with the broader aspects of legislative 
programs, the philosophy underlying 
legislative action and its social and eco- 
nomic direction. 


The trustee is vitally concerned with 
the value of the dollars the estate will 
have in the years to come. As an in- 
vestor in long-time funds, he is much 
concerned with the future earning pow- 
er of money, with the taxation policy 
of government. If the trust assets in- 
clude real estate, he is vitally concerned 
with any governmental program of 
housing and of subsidized financing of 
building. Policies of government to- 
ward business may contract or expand 
opportunities for profits in business en- 
terprise; the trust officer is frequently 
confronted with the choice of continu- 
ing a business or of liquidating the 
holdings. He should have an active in- 
terest in all legislation that has to do 
with the future opportunities of private 
capital to produce a return to private 
initiative. 


Public Timidity—Private Fury 


It also seems to me that we have now 
reached a point in this country when 
we should carefully re-examine the leg- 
islation of recent years. The year 1940 
is the year of challenge to the citizen 
banker, the citizen business man. Poli- 
tical results this year may determine 
the course of events in this nation, the 
kind of government under which we will 
live and the social and economic order 
that will prevail more than in any other 
year in the past twenty-five. 

Will the banker disdain to soil his 
hands in the hurly-burly of political 
conflict? Will he retire behind a screen 
of silence and lift no voice and write 


no word in defense of principles and 
policies of government that mean the 
preservation of all that is dear to him? 
Will he let George do it? 

In all likelihood, he will. And he 
may be sure that George will do the job. 
He will elect the officials, enact and ad- 
minister the laws, determine the poli- 
cies of government, levy the taxes, and 
spend the money—to suit George—and 
then when some obnoxious bill is before 
Congress, the banker will write to his 
Congressman—No, he will not write to 
his Congressman because he is not ac- 
quainted with him; he didn’t vote for 
him—in fact he didn’t vote at all—but 
he will write to the Legislative Com- 
mittee of the A. B. A., and in icy fury 
will politely inquire if said committee 
is dumb or dazed or dead, to permit 
such vile legislation to be perpetrated 
upon the innocent heads of the banking 
fraternity and of the nation. 


Pending Legislation 


As to current legislation pending in 
Congress of special interest to trust 
men, there is nothing directly affecting 
trust business. A few bills, such as 
the omnibus transportation bills, bills 
setting up special railroad reorganiza- 
tion courts, and bills and resolutions 
providing for the taxation of tax exempt 
Government bonds, either through a 
constitutional amendment or directly by 
statute, the broad economic effects of 
which, if enacted, would have their in- 
fluence on trust investment policies and 
practices. 

As far as I know, little or no interest 
has been shown in these bills by trust 
men. 

The need of an exemption from the 
hours requirements of the Fair Labor 
Standards Act is particularly desirable 
in the case of the tax personnel of trust 
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departments. Amendatory legislation 
is now before Congress. 


Although at the present time there 
appears to be little likelihood of tax 
legislation being introduced in Congress 
this year, the program of the Subcom- 
mittee on Taxation of the Committee on 
Federal Legislation should be of inter- 
est to trust men. The eight recom- 
mendations of particular significance to 
trust men are: 


1. Increasing the personal exemption 
for trusts from the present $100 to the 
former $1,000 exemption. 

2. Restoring the exemption to gifts in 
trust eliminated in the Revenue Act of 
1938. 

3. Clarifying the present law with re- 
spect to the deduction of custodian fees 
and management expenses. 

4, Eliminating the present uncertainty 
which exists as to the proper interpreta- 
tion of the law relating to the cost basis 
of property acquired by gift, transfer in 
trust, and property transmitted at death. 

5. Extending. to worthless bonds and 
similar instruments the exemption from 
the tax on the transfer of worthless 
stocks by an executor or administrator 
to a legatee, heir or distributee provided 
in the Revenue Act of 1939, and making 
it clear as to what time the stock, bonds, 
or similar instruments to be transferred 
must have a value less than the amount 
of the stock transfer tax, and what must 
be done to prove to the satisfaction of 
the Commissioner that the value of such 
securities is less than the amount of the 
transfer tax otherwise payable. 

6. In connection with the exemption 
from the transfer tax of custodian trans- 
fers, to make it clear that such exemption 
will apply whether there is a written 
agreement between the parties or not. 

7,8. Two recommendations relating to 
estate and gift taxes on, and estate tax 
exemption for non-resident aliens. 


The three recommendations having a 
broader application are: 


9. Providing for the same treatment 
of the redemption of preferred stock as 
that in the case of bonds, etc., under the 
present provision for taxing distribution 
in liquidation. 

10. Changing the treatment of gain or 
loss, interest income and deduction, and 
bad debt resulting from foreclosure of 
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mortgages covering real property and 
basis of property so acquired, and 

11. Freeing banks and trust compan- 
ies from any limitation on the allowance 
of losses from sales or exchanges of as- 
sets. 


The most important long range pro- 
ject in this. Congress affecting banks is 
the study to be conducted by the Senate 
Committee on Banking and Currency 
(Senator Wagner, Chairman) to consid- 
er and recommend a national monetary 
and banking policy. 

The scope and the extent of the study 
has not been announced, but it is safe 
to assume that it will cover all matters 
on which proposed bank legislation is 
now before the Committee, and matters 
covered in the 1938 annual report of 
the Board of Governors of the Federal 
Reserve System. Such a study no 
doubt will include the proposals to con- 
centrate banking supervisory powers in 
a single Federal agency, the further ex- 
tension of Federal control of banking, 
and indirectly, the abolition of state 
banks and the end of the dual banking 
system. We may expect the issue to be 
sharply drawn between the advantages 
of a single, unified banking system and 
a system of checks and balances. 


Bill to Cut New York Stock 
Transfer Tax 


A bill to change the rates of the stock 
transfer tax has been introduced in the 
New York State Legislature. It repeals 
the double taxation on odd-lot trading, the 
emergency tax provision which double the 
rates in force prior to 1933, and makes the 
new rate 1c for each share sold for less 
than $10, 2c on shares sold between $10 
and $50, and 3c on shares sold for $50 or 
more. 

The sponsors of the measure, Senator 
Frederic R. Coudert, Jr., and Assembly- 
man MacNeill Mitchell, assert that the pro- 
posal would mean an increase in business 
and employment in Wall Street. Mayor 
F. H. LaGuardia of New York has ex- 
pressed his approval of a reduction in the 
rates, declaring that the tax has now 
reached the point of diminishing returns, 
because of the unfavorable position of the 
New York Stock Exchange with respect to 
exchanges in other cities, 





Investment Problems of Endowed Institutions 


LAURENCE G. TIGHE 
Associate Treasurer, Yale University 


EW realize the extent or the scope 

of endowed institutions as business 
organizations. Yale University’s gross 
income each year is about $9,000,000. 
The income from investments provides 
a large percentage of the total. In some 
respects, the problems are less involved 
than in the case of other managers of 
money. A kindly and benevolent gov- 
ernment has not, as yet, seen fit to levy 
an income tax on institutions engaged 
primarily in education. There is thus 
no problem of comparative yields on 
municipal and corporation bonds; no 
need to refrain from taking profits or 
to take losses in order to save taxes. 
Then there is no need for liquidity; 
no danger of a run. There is no prob- 
lem of maintaining a certain surplus, no 
need to earn a certain dividend, no dis- 
gruntled list of stockholders or com- 


plaining and unreasonable clients or 
beneficiaries. 

But like any other investor, the en- 
dowed institution is today faced with 
the question of what to do with new 
funds or the proceeds of matured or 


called issues. There are high-grade 
bonds selling well above their call 
prices, the purchase of which will re- 
sult in certain loss and precious little 
income in the meantime. Or there are 
bonds now in fair supply with a coupon 
of 334% or lower selling at 103 or high- 
er which would not have been given any 
consideration two years ago when they 
carried a five per cent coupon and sold 
in the 70’s. 

The public utility bond is the only one 
that is now available in any quantity; 
every fund is buying them. At the mo- 
ment they look all right. So did rail- 
road bonds twenty years ago. The util- 
ities are highly vulnerable to political 
whim and the companies cannot keep on 
growing forever. Some day their se- 
curities are going to cause infinite aches 
and pains. 


Rail and Mortgage Jitters 


Every investor in the country is hav- 
ing a bad attack of railroad jitters. That 
valiant, though almost extinct species 
once known as the railroad bond expert 
can still, by means of a bewildering 
manipulation of figures and a series of 
outrageous assumptions, prove _ that 
most railroad bonds, especially those in 
default, are ridiculously cheap. 

Endowed institutions probably have 
more trouble with real estate than any 
other form of investment. They have 
their quota of mortgages, most of which 
are still owned, although the properties 
securing them are now deserted lofts, 
antiquated tenements, or walk-up apart- 
ments in locations which have become 
thoroughly discredited. The morator- 
ium law has eliminated the maturities, 
and the rate of interest has been con- 
sistently reduced, because the owner 
has demanded it and the mortgagee has 
agreed to it. The only answer seems to be 
to nurse along each mortgage, attempt 
to get some amortization payments and, 
through cajolery and infinite tact, per- 
suade the owner that his equity is of so 
great a value that he must pay taxes 
and interest to preserve it. 

Real estate taxes are not assessed 
against property used for educational 
purposes, but they are assessed on that 
held for investment. In spite of their 
large exempted plant, many universities 
are the largest taxpayers in the com- 
munities in which they are located. This 
property cannot be sold and must be 
maintained, administered and leased to 
desirable tenants. The return on the 
original investment is infinitesimal. 


Ratios for Equities 


If the capitalistic system is through, 
nothing can be done and the problems 
of the investor are automatically set- 
tled. If it is to continue, there will be 
fluctuations in the prices of equities 
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and if properly handled, these fluctua- 
tions can be used to offset some of the 
losses which cannot be avoided. Be- 
cause a well-selected list of common 
stocks will, over a period of time, pro- 
vide a better income than can be ob- 
tained from high-grade bonds, it would 
appear advisable to have a certain pro- 
portion of this type of security in the 
portfolio of every endowed institution. 

After considerable research and 
study, the Finance Committee of the 
Yale Corporation determined that un- 
der present circumstances, fixed income 
securities should constitute seventy per 
cent of the portfolio (at par value) and 
equities thirty per cent thereof (at mar- 
ket values). Preferred stocks and 
bonds in good standing, were classified 
as fixed-income bearing securities while 
defaulted bonds, preferred stocks pay- 
ing no dividends and common stocks 
were classified as equities. 

It was then determined that if, 
through market appreciation, the per- 
centage of the equities rose to forty, 
enough equities would be sold and the 
proceeds invested in income securities 
so that the resulting ratios would be 
35 per cent for equities and 65 per cent 
for income securities. When the time 
to sell arrives, the same proportionate 
amount of each issue of stock in the 
portfolio is disposed of. 

If the market declines so that the 
ratio of equities is fifteen per cent and 
of income securities eighty-five per cent, 
then enough of the latter are sold and 
equities bought so that the resulting 
ratio is twenty per cent for equities and 
eighty per cent for income securities. 
If the market continues to decline, this 
operation is again repeated. Between 
these extremes, any issue can be sold 
provided the proceeds are invested in 
the same class of security. Depending 
on conditions, volatile stocks can be sold 
and the less spectacular and steadier 
issues purchased or this process can be 
reversed. 


Advantage of the Formula 


; Before this formula was adopted, var- 
lous ratios and selling points were tried 
in a theoretical fund of $1,000,000 set 
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up as of January 1, 1926, but those given 
above produced by far the best results. 
In a cycle where the averages of 90 
stocks had gone from 100 (in Jan. 1926) 
to 244 (in Aug. 1929) down to 38, (in 
May 1932) and back to 100 (in Aug. 
1938), the fund had increased by about 
25%, the holdings of bonds had been 
built up from $700,000 to $844,000 and 
the holdings of equities were still large 
enough so that should the market again 
appreciate, full advantage of the rise 
would be felt. The effect on the income 
from the fund was even more satisfac- 
tory. 

This formula in effect is simple to 
follow and operate. It provides for the 
continual building up of the amount 
of fixed income bearing securities in 
the portfolio without lessening the pos- 
sibilities of appreciation because of the 
elimination of equity holdings. It 
eliminates the hysteria of optimism or 
pessimism in determining when to buy 
or sell and over a period it should mate- 
rially increase the income. Changing 
conditions may make it necessary to al- 
ter the basic ratio between equities and 
income securities or make it advisable 
to buy or sell at more frequent intervals 
or as a result of lesser variations in 
market prices. These points can eas- 
ily be adjusted without any change in 
the basic formula. 


Michigan Bankers Pension Trust 


Several banks have under active consid- 
eration installation of the Michigan Bank- 
ers Association Pension Trust Plan origin- 
ated by the Association and executed on 
December 4, 1939. The plan augments the 
benefits of the Federal social security law 
and in no way evades it. No employee or 
member bank is compelled to subscribe to 
the pension trust, according to Executive 
Manager Ray O. Brundage. 


Under the detailed provisions of the plan, 
both employer and employee contribute to- 
ward the cost of the life insurance, annuity 
or straight pension provided for. Several 
insurance companies have agreed to issue 
policies in accordance with the terms of the 
plan. The trustee may be either an indi- 
vidual or an institution. 





Handling Investments for an Institutional Trustee 


Qualifications for and Scope of Investment Committee Work 
and Statistical Staff 


ROGER H. WILLIAMS 


Chairman, Finance Committee, Presbyterian Church of the United States; 
Partner, Estabrook & Co., New York; Member, Finance Committee, Cornell University 


ROM such statistics as are available 

it seems probable that (a) the total 
of independent college and school endow- 
ments is in excess of $1,250,000,000, (b) 
that church endowment funds, including 
dependent schools, hospitals, etc., total 
at least $2,500,000,000, and (c) that 
foundations and other welfare organiza- 
tions make another $1,250,000,000; so 
that it is not unlikely there is a grand 
total well over $5,000,000,000. 

There is, of course, a general simil- 
arity in the problems of the bank trust 
officer and those of an endowment fund 
trustee, especially since in some cases 
now the services of the bank trust de- 
partments are being sought for the sup- 
ervision of institutional portfolios on a 
fee basis; but there are also certain dif- 
ferences to be noted: 


(a) In the main, institutional endow- 
ments are not taxable and hence the vex- 
ing tax problem usually before the bank 
trustee is eliminated, (b) the institu- 
tional trustee does not as a rule work 
under the expectation of court review 
and report, hence he does not stand the 
liability for surcharge or suit. This ab- 
sence of the pitfalls of meticulous legal 
requirements does free the mind of the 
institutional trustee for a broader out- 
look on the social implications of his job. 

(c) The institutional trustee is not 
concerned to the same degree as in a 
portfolio of a bank or fire insurance com- 
pany either with immediate liquidity or 
a constant maintenance of asset value. 
Consequently, a greater use can properly 
be made in the institutional group of the 
less liquid type of investments, such as 
mortgages, real estate, and unlisted se- 
curities. (d) There is almost always 
present with the institutional trustee a 
requirement and pressure for income 
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which does not so insistently prevail in 
other trusts, particularly those of the 
accrual type. (e) There is a constant 
shifting picture to be dealt with by the 
institutional trustee caused by the steady 
inflow of gifts and specific legacies which 
upset programs and percentages to a de- 
gree rather more than usually happens 
in bank trustee situations. Furthermore, 
such gifts may often come with obliga- 
tions which tie up the investments and 
forbid sales for a period or require con- 
sultation with the donor. 


The Investment Committee 


There is a much greater range of com- 
mon problems. Most young people when 
headed for matrimony have probably 
been told first to look for a good mother- 
in-law. A paraphrase of this facetious 
but wise advice well fits the picking of 
investments, namely, first pick a sound 
investment committee. The calibre and 
experience of men in such a group should 
be such that they will not be dominated 
by any one personality, but they should 
be broad-minded enough to recognize spe- 
cial equipment in particular fields among 
their colleagues. Avoid men for such a 
position who ride hobbies—the hobby 
horse may turn out to be a mule. 


The group should be large enough to 
insure a variety of approaches to the 
committee’s problems but not so large as 
to make of it a town meeting. Exper- 
ience seems to suggest a working group 
of not less than three nor more than ten. 
While it is assumed there will be repre- 
sentatives in such a group of different 
industries and professions, they all 
should share prominently one character- 
istic, namely, the fiduciary sense. 

“No man is fit to be a banker until he 
has lost some money,” may sound odd, 





but bankers, and even more so trustees, 
are handling other people’s money and 
until it has been brought home to them 
that money can be lost, proper caution 
may be lacking. 

We should apparently get appointed 
to the investment committee all the 
“moral swells” we can, but that should 
not exclude qualities of resource and 
imagination. These qualities are per- 
haps not of primary importance in get- 
ting into a situation but invaluable in 
making successful exits. 


Operating “Don’ts” 


It is a. waste of their individual and 
the committee’s time to expect statistical 
data to be secured or presented by such 
men. Usually that type of information 
is obtainable without such reference, but 
if obtainable only through them, let it 
be gotten through their help beforehand 
and made available in advance to the 
committee. This applies especially to the 
committeemen’s own company stock. 
They are often too close to it to get a 
proper perspective. 

If, then, we are not to place chief re- 
liance on the investment committee for 
the naming of individual issues, what is 
it good for? If the members are as well 
chosen as they ought to be, they will 
stand high in current affairs, primarily 
because of their character, discernment 
and sound judgment. Back of and sup- 
plementing every specific choice of an 
investment lie important contributions 
by the investment committee on ques- 
tions of which the following is a partial 
list: 

(a) Liquidity, i.e., proportion of high- 
ly liquid, semi-liquid and relatively fixed 
investments. 

(b) Balance between investment fields, 
i.e., percentage areas to be assigned for 
utilities, industrials, real estate, mort- 
gages, etc. 

(c) The percentage area also as to the 
form of security, i.e., bonds and mort- 
gages (long and short), preferred stocks, 
common stocks. 

One of the most important functions 
of the investment committee is to shift 
the emphasis intelligently in such areas 
in response to varying conditions. 


The Matter of Management 


Special knowledge and contacts of a 
proper investment committee will be use- 
ful in evaluating the managements of 
proposed investments and in eliminating 
from the choice those unfit because of 
inefficiency in operation, lack of alertness 
to changing conditions, and especially in 
sensing character weakness among the 
top men. Those are qualities which un- 
fortunately do not usually show up in 
balance sheets until too late. 


Furthermore, honesty and efficiency 
isn’t enough in these days of a growing 
social conscience. A company executive 
isn’t today fully discharging his duty 
who is neglectful of public relations. 

Allied questions for investment com- 
mittees are: (a) On the state of an in- 
dustry. Is it promising like the chemical 
group at present or more dubious like 
coal mining? (b) On world market con- 
ditions. How will tariffs or new raw 
material supplies affect particular busi- 
nesses? (c) Warnings on unfavorable 
political developments in certain areas. 
(d) In maintaining the challenge of ex- 
perience on all proposals. 

There are certain securities that just 
don’t stand up under work-a-day condi- 
tions. No matter how good the balance 
sheet or how rosy the prospectus a good 
trustee will sense that lack and leave the 
exception to the individual investor. Such 
a trustee will also know well enough his 
economic and financial history (although 
he may not call it that) not to take dog- 
matic forecasts too seriously. 


There are important investment activ- 
ities still to be covered, and these activ- 
ities are preliminary to and supplemen- 
tary to those of the committee and make 
its work effective. These activities re- 
quire a high and very special skill and 
should be performed by paid experts, 
either as part of the permanent staff of 
any fund large enough to justify it, or 
employed on a fee basis. 


From the expert’s staff should be ex- 
pected preparation of meteorological and 
other data to enable the committee to 
set and keep the ship on its course, and 
then the experts should take over the 
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operation of the ship after the course is 
set. 


The Work Routine 


Studies by these experts for the port- 
folio fall into several categories: (a) 
Analysis of individual investment situa- 
tions and issues, including examination 
of assets and earnings and balance 
sheets, and going back of balance sheets 
to see how the financial structure has 
been built up, survey of the competitive 
position in the industry, the location and 
condition of the physical plant and the 
company’s history and prospects. This 
data will, of course, be applied toward 
recommendations of items to be dropped 
or of those to be added to approved 
groups. (b) Study of general business 
conditions and trends here and in the 
world generally for signs of inflation or 
other disturbances of the financial at- 
mosphere. This data will be useful in 
switching the emphasis in the different 
areas and percentages. (c) Study of 
technical market conditions which will 
indicate what advantageous switches can 
be made of different issues under the 
same mortgage or toward bettering the 
position in an equivalent issue, and where 
and how to work off or assemble large 
blocks. Too often this branch of expert 
work is ignored or given too little atten- 
tion. 


To take 


advantage of temporary 
market conditions requires prompt action 
and can rarely be achieved except by a 
delegation of authority by the commit- 
tee along designated lines and given 
limits. 


The study of general business and 
world conditions often presents a tempta- 
tion to do nothing or to do something all 
of a sudden or in a large measure. As a 
rule a committee will rarely be a unit on 
the use of such data and for that reason, 
as well as because of the high desirability 
of avoiding sharp breaks in income, it 
will prove sounder for an institutional 
trustee to adjust gradually to any de- 
termined change of course. By buying 
or selling over a period the averages will 
take care of the situation and, looked at 
in retrospect, will generally prove to be 
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more satisfactory than would drastic ac- 
tion. 


A summary of all the above and a con- 
clusion might be: 


(a) Build up a sound investment com- 
mittee of high character. 


(b) Limit its activities to policies and 
programs. 


(c) Treat the balance of portfolio 
work as an expert and professional job. 


(d) Provide for commitments and 
contingencies well in advance. 


(e) Depend on averages rather than 
clairvoyance. 


(f) Have a theoretical unit and pro- 
gram but be willing to approach them 
slowly. 


I venture to close with a caution cred- 
ited to a great leader in the Street: 
“Never let yourself get fond of an in- 
vestment.” 


Outlook for Railroad Bonds 


There is no indication that railroad 
bonds in general were on their way to re- 
gaining their investment status, according 
to Fairman R. Dick, of Dick and Merle- 
Smith, railroad bond specialists of New 
York. Mr. Dick, speaking at the Bank 
Management Conference of the New Eng- 
land Council in November, stated that the 
popular yardstick for measuring margins of 
safety—“times charges earned”—is inac- 
curate and misleading, because “if interest 
charges were as low as one cent out of 
every dollar of gross revenues, these charges 
could be earned five times over and yet 
leave a factor of safety equivalent to only 
four cents out of every dollar of gross re- 
ceipts. A drop of only 4% in gross, there- 
fore, for a bond earning its interest five 
times over, with expenses remaining the 
same, could wipe out all margin.” 

Using his yardstick of percentage of 
gross revenues remaining after payment of 
fixed charges, Mr. Dick finds that “safety 
margins for railroad bonds as a class are 
woefully inadequate today.” His forecast 
of the future of railroad bonds is that they 
will tend to regain their status as prime in- 
vestments “when management and investor 
groups master the fundamental factors as 
to what adequate earnings are and why 
these earnings must be maintained.” 
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is to think - 


Who Is The Boss? 


66 HE fellow that signs the pay-check,” is the thoughtless answer. If that 

were true this story could end right here. The fact is that question is 
perplexing the best minds of the country—and the President of the company 
more than anyone else. He knows (or should if he expects to stay in business 
much longer) that that elusive, hypocritical and fickle old meddler—John Q. 
Public—is the real power behind the throne. 

Not that that’s news. King Louis XVI discovered it to his mortal discom- 
fort in 1793, though he should have known better if he had read about Kings, 
and even our own President must face it at least every four years. Even bank 
presidents are not immune. In 1932 and 33, 15,000 of them were sadly disillu- 
sioned to find they were no longer bosses; or on a payroll at all. 

The remaining 15,000 have been forced, like the Moslemite, to face toward 
the East and salaam to the powers at Washington, not once but sometimes several 
times a day. Not one of us can go our way indifferent of the crowd. Can the 
greatest banker get a first rate bond paying 5%? Can the smartest trust officer 
avoid an increasing shrinkage in estates or a loss on premium bonds? Or could 
they have prevented the absurd speculation of ’28 and ’29? 

Any way you look at it, it’s the local public that makes—or breaks—your in- 
dividual bank, and the national public that does the same for your collective in- 
stitution. They can be fooled for a time, as Abe Lincoln used to say, but when 
they find they’ve been led astray—vwell, we’re getting a sample of their power 
today! They have turned out the old bosses, or reduced them to top-sergeants 
under political generals. Votes have become more important than boards of 
directors in many respects, including, in a good many cases, even that of select- 
ing the individual bank management. 

Trustees have a peculiar situation to face. Originally the agents of corpo- 
rations for whom the public demanded an independent escrow-holder, they became 
the personal representative of the “landed gentry” and their successors the “in- 
vested” gentry. The great estates made existence possible and carried the cost 
of service for the smaller fry. Today, that angel of the fiduciaries is passing; 
the individual capitalist is not the boss. The fellow who makes our laws, dic- 
tates our social philosophy, makes our economic conditions and levies our taxes is 
the fellow with the most votes. Or the fellow who can influence the most votes. 

That calls for a democratization of trust service (and perhaps of finance) 
and for a strong assumption of economic leadership if we don’t want it to go 
further, or are dissatisfied with the distance it has already gone. It was different 
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in the days when money could control (boss) public—or political—opinion. Now 
it is public—or political opinion—that bosses money. So we either have to con- 
form to—or re-form—that opinion. 

Individually we may exist temporarily by the grace of the president or board 
of directors, collectively and permanently we owe our jobs and future opportuni- 
ties to their boss—popular acceptance. Lindsay Bradford, president of City 
Bank Farmers Trust, set the guideposts for meeting that challenge, in his Hous- 
ton address over a year ago. It is emphasized in some of the forward-looking 
comments at the Mid-Winter Trust Conference this month. Let us know our 
bosses, be loyal on a reciprocal basis, and co-operate with those who are working 
for Better Bosses. 


Billions Without Trust Service 


FEW states have a superabundance of trust departments, and all states have 

some trust-empowered banks that do not deserve the trust name (being 
part-time sidelines). But a survey by counties shows a vast proportion of the 
country where people have no present access to corporate fiduciary facilities. 
Usually these are the more sparsely settled, less wealthy districts. Nvertheless, 
there are districts surrounding every trust center which in the aggregate have 
much potential business and need of expert trust services. 

As an example of the opportunity for the extension of trust service—with 
its preservation of local agency and contact work—take one typical state, where 
banks with resources of nearly $1,000,000,000 (out of less than three billions for 
the whole state) have no fiduciary facilities. 59 of the 88 counties are in this 
category, though personal income tax returns were filed by 36,755 persons in 
these 59 counties. In one non-trust company city alone, with population of 
75,000 and bank resources of 25 millions, there were 3848 such tax returns filed. 
There are six other cities (all county seats) with bank assets of between eight 
and fifteen millions in the same institution, and all adjoining a county where 
full-time trust departments are in operation. 

Of the 706 banks in this state, only 85 have trust departments. Would it not 
be an excellent job to extend the facilities, as well as the influence and under- 
standing of fiduciary service, to at least the larger of these strictly commercial 
banks’ customers? If the same study were made for other states, it will probably 
be found that billions of dollars of bank business has no direct contact with 
corporate trusteeship. 

The present trust departments may cover the “cream of the crop” at points 
of greatest concentration, or even have their “scouts” out, but the aggregate of 
worthwhile estates in the thousands of communities not now having ready local 
access to such service is enough to warm the heart of any trust new business 
officer. Besides, this business can no longer confine itself to urban areas and 
to the very wealthy without serious handicap to its progress and public accept- 
ance. 

It would be a shame to conclude from this that more trust charters or de- 
partments are necessary. Rather, it would seem logical that the well established 
and equipped trust institutions find some appropriate system for extending their 
facilities. This is done in a few states where branch or group banking—in one 
degree or another—is permitted, within the institutional structure. Others may 
find the Correspondent Trust Service, as described in the article in our December 
issue, a highly beneficial solution, to both themselves, their nearby non-trust 
correspondent banks, and to the latters’ customers and townspeople. 





New Business 


“ INTS for Hustlers” came out of 

Missouri; but they seem to be 
spreading all over the country. They 
turn up in Trusts and Estates’ mail from 
State Banking Associations, individual 
banks and trust companies, and... 
slightly amended to meet the particular 
situation . . . other types of business 
firms. Evidently, Missouri having first 
been shown, it was easy to show the rest 
of the nation that here was a good idea, 
full of practical, workaday sense. How- 
ever, be it hereby entered in the record 
that “Hints for Hustlers” were first com- 
piled and distributed by the Missouri 
Bankers’ Association Committee on Edu- 
cation and Public Relations, J. M. Hell- 
ings, Chairman. Here they are: 


Do you talk too much? 


* 
Are you always inclined to hold your 
opinion is correct? 


= 
Are you impatient with customers? 
* 
Do you enunciate clearly? 


e 
Are you friendly and obliging? 
. 
Are you courteous? 
© 
Are you neat in appearance? 


2 

Is your bank kept clean? 

@ 

Do you show you are bored with those 
who are old, or unacquainted with banking 
customs? 

¢ 

When your telephone rings do you say 

who is answering? 


a 
Is your voice friendly and pleasant on the 
telephone? 


* 
Are you as courteous to the poor and eld- 
erly as to those who are prosperous? 


7 

Do you study the characteristics of your 

customers—first, as to their integrity; sec- 

ond, as to their ability to pay; and third, as 
to their disposition and outlook on life? 


. 
Do you take time to explain clearly and 
frankly why you decline a loan? 


Do you write notes of condolence to, or 
call on, those who have lost members of 
their families? 


* 
Do you send a word of cheer to those who 
are ill or in distress? 


7 
Do you ever visit your schools? 
. 
Do you compliment your ministers and 
others when they do well? 


e 
Are your banking room and the exterior 
maintained in attractive form? 


8 
Do you advertise your service and ability 
to serve? 


« 
Do people get the idea you like them, or 
that they bore you? 
* 
Do you pay your personal accounts 


promptly? 


Do you live within your means? 
a 
Do you take vacations? 


© 
Are you watchful of your health? 


€ 
Does the Banking Department admit you 
conduct a well managed bank? 


° 
Are you prompt in calling your customers 
by name? 


7 
Do you nervously interrupt people while 
they are talking? 
+ 
Do you and your directors make a prac- 
tice of inviting new business to your bank? 


There! that leaves only one more little 
job for you. 

Digging up some hustlers on whom 
these hints won’t be wasted. 


What Do Customers Look Like? 


RUST company and trust department 

executives, whatever their specific 
responsibilities, are going in the next 
few years to hear a great deal more 
about a subject which, though it is al- 
ready familiar to executives in most 
other kinds of business, was, so far as 
records show, presented to them for the 


195 





196 


first time in print in Trusts and Estates 
in March, 1939; and orally only a little 
over a month ago at the annual Mid- 
Winter conference of the Illinois Bank- 
ers’ Association in Chicago, by the gen- 
ial “Buck” Weaver of General Motors. 
That subject is Customer Research. 


As Mr. Weaver, though not explicitly, 
made it clear, customer research, though 
closely allied to market research (regard- 
ing which trust company executives here 
or there are beginning to know a little, 
though not nearly enough) is by no 
means the same. Market research con- 
cerns itself primarily with the over-all 
quantitative picture. How many custo- 
mers, actual or potential, are there for a 
certain product or service, where are 
they and how distributed; and how much 
actual and potential business do they— 
in the mass and in detailed units—repre- 
sent? Customer research goes farther; 
it deals with the customers as indivi- 
duals; in the mass, necessarily, but as a 
mass of individuals with likes and dis- 
likes, opinions and prejudices; not as just 
so much “buying power.” 


“An opinion when deeply rooted in 
public consciousness is just as much a 
fact, and just as important a fact, as the 
scientific findings of the research labor- 
atory,” says Mr. Weaver. True! But 
how many bankers—how many trust of- 
ficers—have even an intuitive perception, 
let alone a factual knowledge based on 
research, of what opinions about banks 
and trust companies are “deeply rooted 
in the public consciousness” of their own 
communities; or how deeply the fact of 
the existence of such opinions is, right 
now, affecting their own efforts to build 
profitable trust business? (Perhaps the 
Roper survey, reported elsewhere in this 
issue, will help some of us to see the 
actual conditions). 


Here Mr. Weaver again: “It is easy to 
sit back and say that the customer is 
dumb, but it doesn’t contribute anything 
to goodwill and profit. All of which is 
by way of saying that even though the 
customer may sometimes be wrong, that 
is not necessarily a reflection on the cus- 
tomer. On the contrary, it may easily 
be taken as a reflection on us and our 
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advertising; maybe we haven’t done a 
good job of sharing with the customer 
the facts that would help straighten out 
his thinking.” 

This department moves to strike out, 
as affecting trust company advertising, 
that last “maybe.” Probably Mr. Weav- 
er only put it in to be polite. 


Horrible Example? 


OR can this department resist the 

temptation to follow that up by 
illustrating specifically why it made that 
motion. It may be a mean trick to single 
out just one trust company... even 
though it’s one of the very biggest... 
from scores or hundreds just as bad, to 
show what happens when you neither 
know (nor, apparently, care) the real 
state of public consciousness toward you, 
but feel it your duty—in an Olympian 
mood of kindly condescension—occasion- 
ally to admonish that public in the col- 
umns of a newspaper. Of course, only 
in a newspaper that is read by “the best 
people.” Perish the thought that a trust 
company could possibly have anything to 
say to that ignorant throng which... 
voted the New Deal into office! 


But we were speaking of a particular 
advertisement. We’ve seen plenty of 
others as bad . . . well, almost as bad. 
But this one had the bad luck to arrive 
on this desk simultaneously with a copy 
of Mr. Weaver’s speech, and . .:. well, 
listen to the Wellpleased Trust Company 
talking about itself (to itself) : 

“Long the Choice of 
Conservative Investors” 


“Through many years of economic, so- 
cial, and political change, men and wo- 
men of wealth have utilized the invest- 
ment knowledge, experience and facilities 
of this Company as trustee for the care 
and management of their security in- 
vestments.” 


Court of Missing Heirs 


HERE’S no more curious reading in 
the newspapers than those occasional 
stories of the death of some recluse who, 





it develops, left behind a substantial 
hoarded fortune, with neither will nor 
known kin for guidance in its disposal. 
It is part of that queer pattern we call 
human nature, that such cases are com- 
mon enough to necessitate a routine legal 
provision to take care of them. In New 
York, for example, when diligent search 
for heirs has proved futile, the miser’s 
hoard is turned over to the City Cham- 
berlain, who must hold it in custody for 
twenty years ... just in case an heir 
does turn up... . before releasing it to 
the State. But only about ten percent 
of such funds are ever claimed. 


This isn’t a suggestion that trust of- 
ficers should go “ambulance-chasing after 
the heirs to the $150,000,000 or so now 
in custody in this manner. It is brought 
up to emphasize the fact that once 
again, a commercial advertiser has stolen 
a march on us fiduciary folks. The Iron- 
ized Yeast Company of Atlanta is spon- 
soring a program known as “The Court 
of Missing Heirs,” in which it not only, 
by relating in each broadcast four or 
more specific cases of fortunes seeking 
heirs, has already found them for a total 
of some $2,500,000; but is dramatically 
presenting to every listener the fact of 
what can happen if you neglect to make 
proper provision for your estate. 

What an idea for trust company ad- 
vertising . .. if only any of us had been 
smart enough to see it! 


Check Chart for Wills 


ND now, having scolded our full 

month’s quota (and perhaps a bit 
over) it’s a relief to turn to some of the 
many things in current new-business ef- 
forts that seem to this department to 
call for praise. First is a first-class, 
straightforward and practical booklet 
entitled “Check Chart for Wills.” The 
immediate specimen comes from the 
Title and Trust Company of Portland, 
Oregon, but that institution, with the 
sterling honesty which evermore should 
characterize the trust company advertis- 
ing man, admits it was lifted bodily from 
the Mercantile-Commerce Bank & Trust 
Company of St. Louis. 
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Say, come to think of it, St. Louis is 
in Missouri, isn’t it? Where “Hints 
for Hustlers” came from. Must be some- 
thing in that Missouri air. Anyway, 
here is an excellent working tool for any 
lawyer who has a will to draw, or (whis- 
per it) for any of the stubborn, willful 
and self-opinionated minority who still 
continue to insist on drawing their own. 


There are twenty-two headings; and 
not only do they cover every point (at 
least, every one this department could 
think of) but they are in clear-cut, logi- 
cal order, and each question (the book- 
let is a catechism) is clear, specific and 
precise. All in all, an excellent speci- 
men of the use of those excellent adver- 
tising rules: “Give a sample, and show 
’em how to use it.” 


en es 


Tenth Anniversary for 
Kennedy Sinclaire, Inc. 


The firm of Kennedy Sinclaire, Inc. 
has devoted itself exclusively during the 
past ten years to doing one thing well— 
getting new business for banks. On 
Thursday morning, February 15, the 
Tenth Anniversary Breakfast of the or- 
ganization was held at The Waldorf- 
Astoria Hotel. The interesting menu 
contained “The Trust Officer Adver- 
tises,” of which we think so well that 
we repeat it here. 


The Trust Officer Advertises 


Men of wills, oh, hear my cry! 
Appoint us now before you die. 
We are good; we’re specialists, 
And, indeed, monopolists. 

As a trustee we are hot. 

What you need is what we’ve got. 
Economy? Experience? 

Or just continued existence? 

Tax data? Investment trends? 
We have them at our fingers’ ends. 
Your principal we will invest 

And let the market do the rest. 
The income we will pay out 

And never once discretion flout. 
We’re just like busy little bees 

In our service to cestuis. 

Not to make a will’s a sin. 

Make yours now and write us in. 





2 Ser nt ae 


en 


Beso Cree eae . 
Pre Oe, ee Bee Ss 


“It has been my opinion, that he who receives an estate from his ancestors is under 
some kind of obligation to transmit the same to their posterity.”—Benjamin Franklin. 


Edward S. Harkness 
Philanthropist 


In his will, Edward S. Harkness, who dur- 
ing his lifetime gave an estimated $100,000,- 
000 for education, hospitals and other social 
uses, and who died January 29th, combined 
individual executorship and trusteeship with 
the employment of trust company services 
for the purpose of distributing the re- 
mainder of his huge estate in a long list 
of specific bequests. 

The will, obviously drawn with great care 
and forethought, appoints Mrs. Harkness 
and Malcolm P. Aldrich, “if he shall be in 
my employment at the time of my death,” 
executors of the will and trustees thereun- 
der; but authorizes the executor or execu- 
tors to appoint a trust company in New 
York City as co-executor or successor execu- 
tor. If neither Mrs. Harkness nor Mr. Ald- 
rich should qualify, the New York Trust 
Company is specifically named as executor; 
and if Mr. Aldrich fails to qualify or sub- 
sequently ceases to act as trustee, the New 
York Trust Company is appointed to suc- 
ceed him as co-trustee. Mr. Aldrich is him- 
self one of the trustees of the New York 
Trust Company. 

Specific immediate bequests in the will 
total approximately a million dollars. Mrs. 
Harkness inherits the real property and a 
life estate in the bulk of the fortune with 
half the remainder interest to the Common- 
wealth Fund, one-fourth to the Presbyter- 
ian Hospital, New York, and the remaining 
fourth, in proportions to be determined by 
Mrs. Harkness in her own will, to ten edu- 
cational, cultural and charitable institutions. 
Some idea of the size of the estate is af- 
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forded by a provision that executors’ fees 
are not to exceed half a million dollars, 
and trustees’ fees the same amount. 


Henry G. Dalton 
Steel Executive 


Under the will of Henry G. Dalton, chair- 
man of the Youngstown Sheet and Tube 
Company, the National City Bank of Cleve- 
land as residuary trustee is to turn over 
the income from the estate to the Cleveland 
Foundation, whose own trustees have full 
authority as to its distribution for charit- 
able purposes. Mr. Dalton in his will, how- 
ever, expressed the wish that Lakeside Hos- 
pital, Western Reserve University, Kenyon 
College and the Cleveland Museum of Art 
each receive 1/6th of the disbursements, 
that $10,000 per annum be given to the 
Cleveland Community Fund, and $2,000 per 
annum to the Jones Home for Friendless 
Children. The National City Bank is also 
trustee under a voluntary trust created by 
Dr. Dalton during his lifetime for his near 
relatives. 

Mr. Dalton, who began work as a freight 
checker on the Cleveland ore docks sixty 
years ago, became one of the acknowl- 
edged leaders of the steel industry. He 
served on the War Industries Board during 
the World War, and owing to his extensive 
shipping experience in the ore trade, was 
successively appointed by Presidents Cool- 
idge and Hoover on committees to study the 
policies and methods of the U. S. Shipping 
Board. He played an active part in the 
attempt, in 1930, to merge the Youngstown 
Sheet & Tube Company with the Bethlehem 
Steel Corporation. 





Dr. Charles Augustus Strong 
Educator, Philosopher 


The Bankers Trust Company of New York 
as executor is charged with the duty of set- 
ting up a Philosophical Fellowship Fund of 
which Bertrand Russell, Professor Moore of 
Cambridge University and Julian Huxley 
are to be trustees, under the will of Dr. 
Charles Augustus Strong, who died at 
Fiesole, Italy, January 23rd, himself a dis- 
tinguished writer on philosophical subjects 
and son-in-law of the late John D. Rocke- 
feller, Sr. 

The Fellowship Fund is to amount to ap- 
proximately $133,500. The residue of Dr. 
Strong’s estate, after various specific be- 
quests, is left to his daughter, Margaret 
Strong de Cuevas, whose husband is Mar- 
quis de Piedrablanca de Guana, and who in- 
herited a considerable fortune from her 
grandfather. 


Rufus C. Dawes 
Banker 


In a one-page will, Rufus C. Dawes, Chi- 
cago banker and utility executive, brother 
of General Charles G. Dawes, formerly Vice 
President of the United States, left his en- 
tire estate in trust for his wife, appointing 


the City National Bank and Trust Company 
of Chicago executor and trustee, jointly with 
his son, Charles C. Dawes, and Robert T. 
Sherman, a son-in-law who is also attorney 
for the estate. 


Rufus C. Dawes was somewhat overshad- 
owed in national prominence by his more 
picturesque and explosive elder brother, but 
in his own city was frequently hailed as 
“first citizen of Chicago.” His services as 
president of the Century of Progress Expo- 
sition were generally. considered to have 
been chiefly responsible for the exposition’s 
exceptional success. 


Lewis J. Brown 
Manufacturer 


The Huntington National Bank of Col- 
umbus, Ohio, is co-executor and sole trustee 
under the will of Lewis J. Brown, president 
of the International-Stacy Corporation of 
Columbus, and former president and gen- 
eral manager of the Kellogg Cereal Corpo- 
ration of Battle Creek, Michigan. Under the 
terms of the will Mrs. Brown is to receive 
the entire income of the estate during her 
lifetime, with distribution of one-half when 
their youngest son reaches thirty, and the 
remaining half when he becomes thirty-five, 
provided the mother is not then living. 


Thomas E. Lovejoy 
Insurance Company President 


The Guaranty Trust Company of New 
York has been named trustee in the will 
of Thomas E. Lovejoy, President of the 
Manhattan Life Insurance Company, who 
died December 12th. A son, Thomas E. 
Lovejoy, Jr., is beneficiary of a trust fund 
set up from the residuary estate. Trust 
funds are also created for two of Mr. Love- 
joy’s three daughters. 

A native of Georgia, Mr. Lovejoy first en- 
tered banking. He organized and became 
first president of the Gulf Line Railroad, 
later absorbed by the Southern Railway. In 
1909 he was elected President of the Mont- 
gomery Bank and Trust Company, Mont- 
gomery, Ala., from which post he was 
drafted to become president of the Man- 
hattan Life Insurance Company, the post 
which he held for the remainder of his life. 
He was also for many years vice president 
and chairman of the finance committee of 
the Manhattan Savings Institution, and a 
member of the advisory board of the Chem- 
ical Bank and Trust Company. 


Dr. George W. Hawley 
Surgeon 


The will of Dr. George W. Hawley, dis- 
tinguished orthopedic surgeon and inventor 
of surgical devices, names the First National 
Bank and Trust Company of Bridgeport, 
Conn., as executor of his will, the heirs be- 
ing his widow, a son, a daughter and three 
grandchildren. 

More than twenty years ago Dr. Hawley 
invented a fracture table considered so great 
an advance in the treatment of broken bones 
that his original model is preserved in the 
Smithsonian Institution. In 1930, stricken 
with tuberculosis, and bedridden for three 
years in a sanitorium in Colorado, he in- 
vented a new table which, by use of X-ray 
and fluoroscope, enabled surgeons to watch 
and guide the fractured bone while reducing 
fractures. 


Frederick J. Kress 


Manufacturer 


An estate estimated at $1,740,000 is en- 
trusted to the Fidelity Trust Company of 
Pittsburgh as co-executor and trustee by 
the will of Frederick J. Kress, president of 
the F. J. Kress Box Company, of that city. 
Mrs. Kress is co-executor and principal 
beneficiary of the trust provisions of the 
will; provision also being made for a daugh- 
ter and two adopted sons. 
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Mrs. Marius de Brabant 
Philanthropist 


The City Bank Farmers Trust Company 
of New York was named executor in the 
will of Mrs. Mary Clark de Brabant, who 
died in New York December 19th. She was 
the daughter of the late Senator William A. 
Clark of Montana, founder of one of the 
nation’s great copper fortunes. 

Mrs. de Brabant had been very active in 
the work of the Society of the Friends of 
Music, of which she was a vice president 
and guarantor; and in the social welfare 
work of St. Thomas Episcopal Church, New 
York. 


Williston Fish 
Lawyer, Author 


Williston Fish, author of the enormously 
popular romantic document, “A Last Will,” 
well known, in all probability, to every read- 
er of Trusts and Estates, which has been 
many times reprinted for distribution by 
trust companies, was entirely prosaic and 
business-like when he came to prepare his 
own last will and testament, naming his 
daughter, Mrs. Josephine Fish Peabody, ex- 
ecutor and trustee, and the Chicago Title 
and Trust Company as successor trustee 
under certain contingencies. Mrs. Peabody 
is also residuary legatee. 

No mention was made in the will of the 
various bequests to children of “Charles 
Lounsbury,” such as “all good little words 
of praise and all quaint pet names,” “the 
dandelions of the field and the daisies there- 
of,” “all snow-clad hills where one may 
coast,” and “all distant places which may be 
visited.” But it seems probable that the 
last will and testament of his alter ego, 
Charles Lounsbury, will long survive that 
of Williston Fish. 


Charles R. Walgreen 
Chain-Store Founder 


A five-year tenancy of his yacht and his 
country estate were bequeathed by Charles 
R. Walgreen, founder and head of the Wal- 
green Company, largest chain drug store, 
to his wife; after which title will pass to his 
son, Charles R. Walgreen, Jr. A trust fund 
is created of which Charles R. Walgreen, 
Jr., Justin W. Dart and Sanford J. Bowyer 
(the latter two being executives of the Wal- 
green Company) are trustees, which will be 
administered to conserve the income from 
the estate and distribute it among the 
widow, son and daughter-in-law, a daughter, 
former wife of Mr. Dart, and Mr. Dart him- 
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self. Mr. Walgreen Jr. also received an 
outright bequest of 6,050 shares of Wal- 
green stock; and a further amount of Wal- 
green stock is left to the University of Chi- 
cago to complete, with previous outright 
gifts made to that institution during Mr. 
Walgreen’s lifetime, a fund of 19,000 shares, 
the income from which is to be devoted to 
a study of American institutions. 


William E. Borah 
U. S. Senator 


Senator Borah of Idaho, for thirty years 
internationally known as one of America’s 
most honored and trusted statesmen, left 
all his property unconditionally to his wife, 
appointing her his sole executor in a hand 
written will jotted on a pad of Senate office 
paper. Senator Borah’s estate proved con- 
siderably more substantial than had been 
suspected, even by Mrs. Borah. His Wash- 
ington safe-deposit box yielded nearly 
$200,000 in Government bonds. 


Pierce Butler 
Supreme Court Justice 


Pierce Butler, Associate Justice of the 
Supreme Court of the United States, died 
intestate. 

As a practicing attorney in St. Paul, Min- 
nesota, Justice Butler won a national repu- 
tation, and was appointed to the supreme 
bench by President Harding in 1923. He 
was considered one of the conservative jus- 
tices, and his dissents in cases in which the 
court upheld various “liberal” measures 
were second only to those of Justice McRey- 
nolds. 


Frederick A. Stokes 
Publisher 
Frederick A. Stokes, founder and presi- 


dent of Frederick A. Stokes & Co., book pub- 
lishing firm, named his two sons, Frederick 


-Brett and Horace Winston Stokes, and Wil- 


liam C. Heaton, a friend, executors of his 


.will. The instrument provides for Mr. 


Stokes’ sister, leaves his widow, Mrs. Ellen 
Colby Stokes, a life interest in one-half the 
residuary estate, and to each of the sons 
one-fourth of the residuary estate and a half 
interest each in the remainder of their 
mother’s share. 

Mr. Stokes, born in Brooklyn in 1857, 
founded his publishing firm in 1881. Among 
the authors whom he introduced to the 
American public were H. G. Wells, Ger- 
trude Atherton, Stephen Crane, Anthony 
Hope and Frances Hodgson Burnett. 








Personnel Changes in Trust Institutions 


ALABAMA 


Birmingham—J. MARBURY RAINER 
has been promoted to assistant vice presi- 
dent of Birmingham Trust & Savings Com- 
pany. 

Mobile—MISS MARGARET E. CAREY 
has been appointed assistant trust officer 
of the First National Bank. She has been 
with the bank since 1918 as a stenographer 
and served in various capacities in the trust 
department. Miss Carey is the first woman 
in Mobile to hold such a position. W. E. 
AKRIDGE and L. T. SHELTON were elect- 
ed assistant cashiers. 


ARIZONA 


Phoenix—H. L. DUNHAM, CARL A. 
BIMSON and EUGENE E. LEE have been 
promoted to vice presidents of Valley Na- 
tional Bank; W. R. MONTGOMERY was 
elevated from assistant vice president to 
cashier, and L. W. FLETCHER and R. G. 
ZEPEDA were advanced to assistant vice 
presidencies. 


CALIFORNIA 


Los Angeles—F. H. SCHMIDT, vice 
president and trust officer, and RANDOLPH 
SMITH, vice president of California Trust 
Company, have been elected directors; SAM- 
UEL S. ROLPH promoted to trust officer, 
and L. A. RENTSCH to assistant trust of- 
ficer. 

Los Angeles—H. O. MILLER has been 
advanced from assistant secretary to assis- 
tant trust officer, and NORVALD T. ULVE- 
STAD named assistant secretary in the trust 
department of Citizens National Trust & 
Savings Bank. WILLIAM H. SCHROEDER 
was promoted to vice president. 

Los Angeles—W. D. BAKER has been 
promoted from assistant cashier and trust 
officer to vice president and trust officer 
of Farmers & Merchants National Bank. 
N. F. WHEELER and J. C. WRIGHT have 
been made assistant trust officers, FRED 
S. HILPERT and FRED B. DICKEY assis- 
tant vice presidents, KARL T. HANES, F. 
FIGUEROA, R. HELLMUTH and M. F. 
BOWLER assistant cashiers. 

Los Angeles—EARLE E. JOHNSON, 
chief counsel of Title Insurance & Trust 
Company, has been elected a vice president. 

San Francisco—ALLARD A. CALKINS 
has been elected first vice president of Anglo 
California National Bank. 


San Francisco—R. J. VON DER MEH- 
DEN has been appointed assistant vice 
president at the main office of Bank of 
America N. T. & S. A. E. J. STANLEY, 
JR., succeeds him as manager of the Market- 
Geary branch. 

San Francisco — BARTH L. OTTO- 
BONI has been elected assistant trust of- 
ficer of Crocker First National Bank. He 
is an alumnus of the University of San 
Francisco and has been with the Bank 
since 1922, as a messenger boy, and identi- 
fied with the trust department since 1927. 

San Francisco—GROVER GRADY has 
been advanced to trust officer of Wells 
Fargo Bank & Union Trust Company. 


COLORADO 


Denver—H. E. BUCHANEAU, G. H. 
ROBERTS, S. D. MORRISON and 
CHARLES M. KIRK have been named as- 
sistant vice presidents of Colorado National 
Bank and WILLIAM KOEBLER assistant 
cashier. 


CONNECTICUT 


Hartford—ROBERT W. WILSON has 
been named assistant secretary in the trust 
department of Hartford-Connecticut Trust 
Company; EDWARD N. GRISWOLD, JR., 
ELMER S. JARDINE and ERIC A. WAL- 
THER were elected assistant treasurers. 

Hartford—A. B. ROCH and GREELY 
STURDIVANT have been promoted to trust 
officers of Hartford National Bank and 
Trust Company; HOWARD R. LEE and 
HARLEY E. BRAINARD named assistant 
secretaries. 

Hartford — FREDERICK F. FISHER, 
treasurer of Travelers Bank & Trust Com- 
pany, has been named also vice president; 
JOHN J. MERRIAM designated assistant 
secretary. 

Stamford—EDWARD N. FAST has been 
elevated to the presidency of Fidelity Title 
& Trust Company, succeeding LOUIS J. 
CURTIS, elected chairman of the board. 
GEORGE R. JOHNSON was named assis- 
tant secretary and assistant treasurer. 


DELAWARE 
Wilmington—EDWARD M. TAYLOR has 
been promoted to vice president and treas- 
urer of Delaware Trust Company, and 
ROBERT U. ALTEMUS to secretary and 
assistant treasurer. 
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Trust Institution Executives Recently Promoted 


MURRAY KYGER BRUCE BAIRD 
Houston Land & Trust Co. National Savings & Trust Co. 
Houston, Tex. Washington, D. C. 


F. H. SCHMIDT ROBERT B. CHAPMAN 
TOWNER PHELAN Safe Deposit & Trust Co. 


California Trust Co. St.. Louis Union Trust Co. : 
Los Angeles Oo Caate Baltimore 


HENRY W. YATES JOHN SAUL JOHN H. BOUSHALL 
United States National Bank American Security & Trust Co. First National Bank 
Omaha, Neb. Washington, D. C. Tampa, Fla. 





DISTRICT OF COLUMBIA 


Washington—JOHN SAUL is now execu- 
tive vice president of American Security and 
Trust Company. 


FLORIDA 


Jacksonville—-STEPHEN H. FIFIELD 
has been promoted to vice president of Bar- 
nett National Bank. Mr. Fifield is presi- 
dent of the Financial Advertisers Associa- 
tion. 

Miami—JOSEPH E. FITZPATRICK has 
been named assistant trust officer of Flor- 
ida National Bank. 

St. Petersburg—R. M. PETRICK has 
been named cashier of Union Trust Com- 
pany. 

Tampa—T. G. MIXSON and G. R. GRIF- 
FIN have been promoted to vice presiden- 
cies of Exchange National Bank and HOOD 
HAMPTON appointed assistant cashier. 

Tampa—J. H. BOUSHALL, trust officer 
of the First National Bank, has been elected 
also vice president; HAMILTON HUNT 
named assistant cashier. 


GEORGIA 


Dalton—GEORGE L. RICE, executive vice 
president and trust officer of Hardwick 


Bank & Trust Company, has been elected 
president. 

Atlanta—ALFRED D. BOYLSTON, JR. 
has been promoted to trust officer and 
STEVE H. BOMAR assistant trust officer 
of Trust Company of Georgia. GEORGE 
S. CRAFT was named vice president, MOSE 
C. TURMAN assistant vice president, and 
A. H. STERNE assistant secretary. Mr. 
Boylston came to the Trust Company in 
1925 from the Federal Reserve Bank. He 
is a graduate of the Atlanta Law School and 
the Graduate School of Banking at Rutgers. 
Mr. Bomar is also a graduate of the At- 
lanta Law School and is now registered at 
the Graduate School of Banking. 


ILLINOIS 


Chicago—EDWARD M. CRAIG has been 
elected vice president of National Builders 
Bank of which he is a director. 

Evanston—JOHN A. BROOKS has been 
promoted to vice president of First National 
Bank & Trust Company; JARVIS A. 
SHEDD to cashier. 

Mattoon—J. S. WEIS, formerly cashier 
and assistant trust officer of National Bank 


of Mattoon, has been elected vice president; 
E. W. VOLLMER, formerly assistant cash- 
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ier and assistant trust officer, made cashier, 
and M. F. BEHREND elected assistant 
cashier and assistant trust officer. 

Moline—OTTO H. SEIFFERT has been 
elected president of Moline State Trust & 
Savings Bank, succeeding FRED W. AL- 
LEN, chairman. 

Oak Park—WILLIAM H. ELLETT, JR., 
assistant trust officer of Oak Park Trust & 
Savings Bank, has been named assistant 
cashier; ROBERT L. FISHER appointed as- 
sistant trust officer. 

Oak Park—STANLEY A. YEAGER, as- 
sistant trust officer of Prairie State Bank, 
has been designated also assistant cashier. 

Peoria—S. J. OLSON, vice president and 
trust officer of Commercial National Bank, 
has been added to the board of directors. 


INDIANA 


Auburn—HUGH CARPER has been pro- 
moted to executive vice president and trust 
officer of City National Bank. MISS HILDA * 
DUNN was appointed assistant cashier. 

Elkhart—GEORGE A. YOUNG, a direc- 
tor of First Old State Bank, has been named 
vice president. 

Elkhart—LEWIS S. ARMSTRONG has 
been advanced to vice president and cashier 
of St. Joseph Valley Bank, and L. J. Hunt 
was promoted to assistant vice president. 


Evansville—-CHARLES E. TAYLOR has 
been elevated to vice president of Citizens 
Trust and Savings Bank; G. E. BRILL to 
secretary and treasurer. 


Fort Wayne—HERMAN FENKER, trust 
officer of Dime Trust & Savings Bank, has 
been appointed assistant secretary. 


Lafayette—HENRY F. TYKAL has been 
elevated to the presidency of First Mer- 
chants National Bank & Trust Company, 
succeeding the late Thomas Bauer. O. M. 
SCHNAIBLE, cashier, named also vice 
president and director; ELMER WEBB also 
elected vice president. 


Lafayette—JAMES J. WISELOGEL has 
been elected to succeed the late R. B. Wal- 
lace as vice president. 


South Bend—IRA W. CIRALSKY has 
resigned as vice president of City National 
Bank and Trust Company. 


IOWA 


Des Moines—L. NEVIN LEE has been 
promoted to assistant vice president of 
Bankers Trust Company and G. A. MOECK- 
LY named assistant cashier. 
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Des Moines—EDWARD P. KAUTZKY 
has been promoted to assistant vice pres- 
ident of Valley Savings Bank. 


Muscatine—W. E. DOWNER has been 
elected president of Muscatine Bank & 
Trust Company, succeeding C. R. Musser, 
chairman; B. L. McKEE was elected vice 
president as well as cashier. 


KANSAS 


Kansas Ctiy—C. E. GLANDON has been 
elected assistant secretary and F. N. JOHN- 
SON assistant treasurer of Kansas Trust 
Company. 

Salina—R. W. SAMUELSON has been 
elevated to the presidency of Planters State 
Bank, succeeding GUY T. HELVERING, 
Commissioner of Internal Revenue, who be- 
comes chairman. H. B. EAGLE has been 
advanced to cashier. 


Topeka—PERRY PITCHER has been pro- 
moted to trust officer of Central Trust Com- 
pany. 


KENTUCKY 


Louisville—P. BOOKER ROBINSON has 
been advanced to vice president of Liberty 
National Bank and Trust Company; HEN- 
RY V. SANERS to assistant vice president 


and PAUL V. MUTHLER to assistant cash- 
ier. 


Louisville—JOHN H. HARDWICK has 
been appointed assistant vice president of 
Louisville Trust Company. 


Newport—C. ROY MERGERLE has been 
elected president of Newport National Bank 
to succeed his later father; JOSEPH 
MEAGER was advanced to executive vice 
president and cashier. 


LOUISIANA 


Baton Rouge—W. LEROY WARD, JR., 
cashier and trust officer of Fidelity Bank 
& Trust Company, has been elected to the 
board of directors. 


Shreveport—H. C. TEACLE, E. C. 
THOMPSON and SAM W. GIBSON have 
been elected assistant vice presidents of 
First National Bank. PAUL M. GRIFFIS 
and W. O. ELLIOTT named assistant cash- 
iers. 


Shreveport—FRANK P. STUBBS has re- 
signed as assistant trust officer of Com- 
mercial] National Bank to enter fiduciary 
business on his own account in New Orleans. 
He was with Commercial National since 


in 1928, he had practiced law. 
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1932, having come from the Hibernia Bank 
& Trust Company in New Orleans where he 
also was assis- 

tant trust offi- 

cer. Mr. Stubbs 

is a graduate 

of V. M. I. and 

Tulane Law 

School during 

his attendance 

at which he 

served as sec- 

retary to Jus- 

tiece BD, RX. 

Thompson of 

the Louisiana 

Supreme 

Court, Prior to 

entering the 

FRANK P. STUBBS trust business 

Mr. Stubbs has been active in community 
work. He was chairman of the Red Cross 
roll call in 1938 and is a director and treas- 
urer of the local chapter; director and chair- 
man of the general program committee of 
the Y. M. C. A., director and chairman of 
the foster homes committee, Genevieve 
Children’s Home & Service Bureau, and a 
member of the board of trustees of South- 
field School. 

Mr. Stubbs is chairman of the uniform 
state laws committee of the state bar asso- 
ciation and was chairman of the Louisiana 
Bankers Association special committee 
which sponsored the adoption of the Trusts 
Estates Act in 1938. He is also state vice 
president of the Trust Division of the Amer- 
ican Bankers Association. 

Succeeding Mr. Stubbs as assistant trust 
officer is TRAVIS A. WHITE who has been 
with the trust department of the Commercial 
National since 1930 after having attended 
Louisiana State University and the Univer- 
sity of Texas. He is president of the 
Shreveport Chapter of the American Insti- 
tute of Banking. 

MAINE 

Augusta—RUSSELL B. SPEAR, execu- 
tive vice president and trust officer of De- 
positors Trust Company, has been elected 
president. L. W. WYMAN succeeds Mr. 
Spear as treasurer. 

Farmington—A. L. WOLCOTT and 
GEORGE W. KERSHNER have been named 
trust officers of the First National Bank. 


MARYLAND 


Baltimore— WALTER M. WILHIDE, 
CHARLES E. BETZ and HARPER R. 





CLARK have been appointed assistant cash- 
iers of First National Bank. 


MASSACHUSETTS 


Boston—ROLLIN B. FISHER has been 
elected vice president of First National Bank 
and FREDERICK N. BLODGETT assistant 
cashier. 

Boston—A. MORRIS HUGHES has been 
chosen assistant cashier of Second National 
Bank. 

Worcester—LOUIS LeB. CHAPIN has 
been elected trust officer of Worcester Coun- 
ty Trust Company; NATHANIEL WHEEL- 
ER and WILLIAM A. WHEELER assistant 
trust officers. 


MINNESOTA 


Fergus Falls—O. U. HABBERSTAD has 
been elected cashier of Fergus Falls Na- 
tional Bank. He was formerly president of 
Scanlon-Habberstad Bank & Trust Com- 
pany at Lanesboro. 


MISSOURI 


Carrollton—GEORGE McDONALD has 
been elevated to president of Carroll County 
Trust Company; D. B. ASHBROOK named 
chairman; OTTO HALE vice president, and 
EUGENE ASHBROOK, cashier. 

Kansas City—F. M. STAKER has been 
advanced to vice president of Commerce 
Trust Company and M. BINGHAM to assis- 
tant vice president. Mr. Staker is in 
charge of new business advertising and 
public relations. 

St. Joseph—R. R. CALKINS, vice pres- 
ident in the trust department of Amer- 
ican National Bank, has been elevated to 
the presidency. 

St. Joseph—H. H. MOHLER has been 
transferred from vice president of the First 
Trust Company to assistant vice president 
of the First National Bank; LLOYD A. 
WALKER, assistant secretary of the Trust 
Company, named also assistant cashier to 
the Bank. These changes are the result 
of discontinuation of deposit business by 
the Trust Company. 

St. Louis—F. A. KAISER, treasurer, Lin- 
dell Trust Company, has also been named 
secretary, relieving A. W. DEHLENDORF, 
vice president, of these duties. 

St. Louis—JOHN MARTIN has been ap- 
pointed assistant comptroller of Mercantile- 
Commerce Bank & Trust Company. 

St. Louis—TOWNER PHELAN has been 
promoted to vice president of St. Louis Un- 
ion Trust Company. 
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St. Louis—MISS HAZEL HURST has 
been advanced to trust officer of Northwest- 
ern National Bank; C. H. LAKEBRINK 
elected vice president as well as cashier, 
and JOHN BOGDANOR promoted to vice 
president. 

St. Louis—KENNETH E. PENZLER, 
manager of the securities analysis division 
of Mississippi Valley Trust Company, has 
been named assistant vice president. 


NEBRASKA 


Omaha—HENRY W. YATES has been 
elected vice president in charge of the trust 
department of the United States National 
Bank. Succeeding Mr. Yates as trust offi- 
cer is CASPER Y. OFFUTT, formerly con- 
nected with the law firm of Wells, Martin, 
Lane & Offutt. 

Mr. Yates is the son of the late Henry 
W. Yates, who was prominent in banking 
circles of Omaha for over fifty years. He 
is a graduate of the Omaha High School - 
consolidation, Mr. Yates was cashier of 
the Nebraska National Bank of Omaha, 
coming to The United States National Bank 
in 1925 and for the past ten years has been 
trust officer. Mr. Yates has been active 
in affairs of Omaha—a director of many 
institutions and business organizations. 


Mr. Offutt attended the Omaha public 
schools, graduated from Yale University 
with an A. B. degree and from Harvard 
Univertiy with an L. L. B. degree. He is 
a member of the Omaha, Nebraska and 
American Bar Associations. Mr. Offutt 
was Secretary of the United States Em- 
bassy in Santiago, Chile, and Charge’ d’ 
Affaires of United States Legation in Pan- 
ama before returning to Omaha where he 
has subsequently engaged in the practice 
of law. He is a member of the Phi Beta 
Kappa Scholastic Society. He is a member 
of the Board of Directors and Treasurer 
of the Omaha Community Chest, a Director 
of the Munroe Home for Crippled Children, 
Forest Lawn Cemetery Association and a 
member of the Creighton Law School 
faculty. 


NEW JERSEY 

Elizabeth — RAYMOND BETTLE has 
been elected assistant treasurer of Elizabeth 
Trust Company. 

Jersey City—GERARD F. BRILL has 
been named assistant trust officer of the 
Trust Company of New Jersey. 

Newark—CHARLES W. HUMMEL has 
been advanced from trust officer to vice 
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president of Federal Trust Company; AL- 
FRED A. JOHNSON from assistant trust 
officer to trust officer and JOHN F. FAY 
elected assistant trust officer. 


Newark—CHARLES W. HENDRY has 
been promoted to assistant vice president 
of West Side Trust Company. 


South Orange—EDWARD A. RHATICAN 
has been elected assistant treasurer and as- 
sistant trust officer of South Orange Trust 


Company. 
NEW MEXICO 
Albuquerque—DON E. WOODWARD has 


been elected vice president of the First Na- 
tional Bank. 


NEW YORK 


Carthage — FLOYD DONALDSON has 
been elevated to president of Carthage Na- 
tional Exchange Bank, succeeding THOMAS 
C. LYNCH who becomes vice president and 
trust officer. 


Central Valley—JOHN L. STAINTON 
has been elevated from executive vice presi- 
dent, cashier and assistant trust officer to 
president of Central Valley National Bank. 


Chatham—STEPHEN C. LEWIS has been 
advanced from assistant cashier and trust 
officer to executive vice president and trust 
officer of State Bank of Chatham. ED- 
WARD C. JOHNSON was elevated from 
vice president to chairman, and W. F. SAL- 
MON from cashier to president. 


Ilion—FLOYD A. CLAYTON has been 
promoted to first vice president of Manu- 
facturers National Bank and THOMAS 
SUTERS to second vice president. 

Middletown — WILLIAM W. WOOD- 
WARD has been named vice president as 
well as secretary of Orange County Trust 
Company. 

New York—WALTER E. KOLB has been 
elected vice president of Colonial Trust 
Company. 

New York—ROBERT W. MOREY and 
CHARLES S. PARKER, JR. have been ap- 
pointed assistant treasurers of Guaranty 
Trust Company. 

New York—HAROLD A. MERIAM has 
been elected comptroller of Public National 
Bank & Trust Company, succeeding JAMES 
H. LAWRENCE, named assistant vice 
president. 

Plattsburge—EMERSON L. SAXE has 
been named cashier and trust officer of 
Plattsburg National Bank & Trust Com- 
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pany; F. J. JUSTIN elevated to vice presi- 
dent. 

Portchester—RICHARD L. BURDSALL 
has been elected president of the First Na- 
tional Bank and Trust Company, succeeding 
his father. 

Port Jervis—HAROLD BALL has been 
elected cashier of the First National Bank, 
succeeding in that capacity W. F. SPIEDEL, 
vice president. 

Rochester—CHARLES W. MARSHALL 
has been promoted to assistant vice presi- 
dent of Central Trust Company and FRAN- 
CIS P. BEATTIE to vice president. 

Rochester—CHARLES F. SEUFFERT 
has been appointed assistant trust officer 
of Union Trust Company. 

Syracuse—ARTHUR W. HAWKINS has 
been named trust officer in addition to vice 
president of Lincoln National Bank & Trust 
Company; L. FLOYD SMITH promoted 
to cashier, and WILLIAM V. STONE desig- 
nated assistant trust officer as well as as- 
sistant vice president. 

Syracuse—JOHN OGG has been named 
vice president of Merchants National Bank 
and Trust Company. 

Tarrytown—GEORGE F. EDELMANN 
has been promoted from assistant to the 
president to vice president and director of 
the Tarrytown National Bank and Trust 
Company. He succeeds, as trust officer, 
R. A. PATTESON, chairman of the board. 

White Plains—ALLEN W. LENT has 
been advanced to assistant vice president of 
County Trust Company. 


NORTH CAROLINA 


Charlotte—STANLEY W. BLACK, JR. 
has been elected assistant secretary and 
treasurer of American Trust Company. 

Greensboro—C. M. VANSTORY, JR., vice 
president and trust officer of Security Na- 
tional Bank, has been elected a director. 

Raleigh—WILLIAM P. LITTLE has been 
promoted to assistant vice president and 
CHARLES C. BRIDGES to cashier of 
First-Citizens Bank and Trust Company. 


OHIO 


Alliance—WILLIS L. SEBRELL has been 
elevated to president of Alliance First Na- 
tional Bank; GEORGE F. SCHWEIKART 
to cashier and trust officer, and J. HARRY 
KELLER chosen second vice president. 

Cincinnati—WILLIAM L. BUTCHER has 
been advanced to vice president of Central 
Trust Company; RALPH G. HOLSTE to as- 








sistant vice president, F. GEORGE HEID- 
ACHER to cashier, and ORVILLE RE- 
QUARDT to assistant secretary. 


Cincinnati— WILLIAM A. RECKMAN 
has been named vice president as well as 
trust officer of Western Bank & Trust Com- 
pany. He thas been with the bank since 
1909 when he started as a messenger. 


Columbus—E. J. HUNSINGER and LEW- 
IS F. HINDS have been given the additional 
title of vice president of Huntington Na- 
tional Bank. 


Columbus—FRED F. HORCH has been 
elected assistant vice president of Ohio Na- 
tional Bank. 


East Liverpool—J. W. SMITH has been 
promoted to cashier, succeeding in that 
capacity W. E. DUNLAP who remains as 
vice president. 


Lima—DAN H. KIRWIN has been elect- 
ed president of National Bank of Lima to 
succeed RODNEY P. LIEN, who was re- 
cently appointed Superintendent of Banks. 


Toledo—SEYMOUR H. HOFF has been 
advanced to executive vice president of 
Ohio Citizens Trust Company; H. C. DOWN- 
ING to secretary, C. B. EWELL to treas- 
urer. 


Youngstown—ASAEL E. ADAMS, JR., 
trust officer, has been elected also vice pres- 
ident of Dollar Savings and Trust Company. 
RUSSELL A. KELLER has been promoted 
to vice president and E. PERRY BEATTY 
to treasurer. 


OKLAHOMA 


Ponca City—FRANK M. OVERSTREET 
has been promoted from cashier and as- 
sistant trust officer to vice president and 
director; WILFRID B. JOHNSON advanc- 
ed to cashier, of First National Bank. 


Tulsa—M. M. LAWELLIN has been pro- 
moted from credit manager to trust officer 
as a result of the growth of the fiduciary 
department of First National Bank and 
Trust Company. 


PENNSYLVANIA 


Philadelphia — The following elections 
have taken place at Pennsylvania Company 
for Insurances on Lives and Granting An- 
nuities: WILLIAM P. DAVIS, 3d, elected 


assistant investment officer; FRED E. 
ASHBRIDGE, JR., advanced from assistant 
trust investment officer to trust investment 
officer; ANTHONY J. McFADDEN from 
assistant trust officer to assistant vice- 
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president; HARRY LIVINGSTON from 
administrator to assistant trust officer; 
HENRY H. PEASE, JR., and JOHN 
COOKENBACH elected assistant trust in- 
vestment officer and assistant secretary, 
respectively; GUY B. WATTON promoted 
from assistant real estate officer to real 
estate officer. RUSSELL McBRIDE and 
R. EDWIN MARSHALL made manager 
of suburban real estate and manager of 
insurance, respectively. 


Pittsburgh—ROSS W. ALEXANDER, as- 
sistant trust officer of First National Bank, 
has been named also assistant vice presi- 
dent; HENRY K. HOLMES promoted to as- 
sistant vice president, NEVIN J. GARVER 
assistant cashier and PHILIP M. WEBER 
auditor. 


Reading—JOHN F. COONEY, HAROLD 
E. BRIGHT, and Miss EDNA M. ROSS 
have been promoted to trust officers of 
Berks County Trust Company; PAUL O. 
ROTHERMEL and WILBUR I. DIEFER- 
DORFER elected assistant trust officers. 


RHODE ISLAND 


Providence—GARRY C. HOUSE has suc- 
ceeded the late William A. Viall as vice 
president of Blackstone Canal National 
Bank. 


SOUTH CAROLINA 


Charleston—HUGH C. LANE has been 
advanced to first vice president of Citizens 
and Southern National Bank of South Car- 
olina; MARSHALL A. SHEARHOUSE and 
ALBERT R. SIMONDS appointed assistant 
trust officers. 


Greenville—W. L. PATTON has been ele- 
vated from executive vice president to presi- 
dent and trust officer of Peoples National 
Bank, succeeding William C. Beacham. 


TENNESSEE 


Memphis—F. E. MAXWELL has been 
promoted to vice president and B. A. BIR- 
MINGHAM to cashier of First National 
Bank. R. T. CRENSHAW and J. A. DEN- 
TON have resigned as vice presidents due 
to ill health. 


Memphis—J. L. ROSS, trust officer, has 
been elected also vice president of National 
Bank of Commerce. R. B. BARTON was 
made president, succeeding W. R. KING, 
chosen chairman. L. E. WITTENSBERG 
elected vice president and cashier, and 
HOWARD L. MOORE vice president in 
charge of new business department. 
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Memphis—POSTELL HEBERT has been 
elected assistant cashier of Union Planters 
National Bank & Trust Company. 


Nashville—D. D. ROBERTSON, former 
Superintendent of Banks, has been promoted 
to vice president of Commerce Union Bank. 


TEXAS 


Dallas—R. L. THOMAS has been elected 
vice president of Dallas National Bank. 


Dallas—J. O. HUMPHREYS, formerly 
vice president of Dallas National Bank, has 
been elected vice president of Mercantile 
National Bank. 

Dallas—J. B. HAMILTON, trust officer, 
has been named also vice president of First 
National Bank; CHAMP CLARK, F. A. 
ROGERS and E. G. PARKER promoted to 
vice presidents. 

Dallas—J. D. FRANCIS has been pro- 
moted to vice president of Mercantile Na- 
tional Bank. 

Dallas—L. S. DUPREE, O. H. KITE, T. 
J. MORONEY, H. M. RUSSELL, JR. and 
W O. STEVENS have been promoted to 
vice presidents of Republic National Bank. 
Mr. Moroney had been assistant vice presi- 
den and assistant trust officer. 

Fort Worth—GUS E. HOLSTROM has 
joined the First National Bank as assistant 
vice president. He was formerly FDIC 
examiner of Tyler. 

Houston—LEON H. THOMAS has been 
advanced to trust officer of First National 
Bank. He is a member of the Texas Bar 
Association. 

Orange—J. U. MILLER has succeeded 
L. J. Lewis as assistant cashier and assist- 
ant trust officer of First National Bank. 

Paris—J. B. GRIFFITH has been elevated 
to president of First National Bank, suc- 
ceeding WILLIAM MILLING, elected chair- 

man. 

San Angelo—RAY. B. JOHNSTON has 
been elected active vice president of San 
Angelo National Bank; F. R. BARNEY 
has been named cashier as well as assistant 
trust officer. 

San Antonio — HENRY SCHIFFERS, 
cashier, has been elected also trust officer 
of Groos National Bank; CARL G. JOCK- 
USCH promoted to vice president. 

Tyler—J. J. ROBERTS has been promot- 
ed from assistant cashier and trust officer 
to cashier. 
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UTAH 


Salt Lake City—J. J. KELLY has been 
chosen vice president as well as cashier of 
Walker Bank & Trust Company. 

Seattle—C. F. FLOREN has been ap- 
pointed assistant trust officer of National 
Bank of Commerce; RALPH J. STOWELL, 
WENDELL SIZEMORE and MAXWELL 
CARSON promoted to assistant vice pres- 
idents. 


VIRGINIA 


Richmond—W. PRESTON HARPER has 
been elected real estate officer of Virginia 
Trust Company; JOHN B. LINDSEY chosen 
investment officer and FRANCIS B. WIL- 
LIAMS tax officer. 


WASHINGTON 


Tacoma—S. M. JACKSON, chairman of 
the board of National Bank of Washington, 
has been named president as well. 


WEST VIRGINIA 


Bluefield—L. C. FOWLKES has been 
elected vice president and director of Flat 
Top National Bank. 

Huntington—W. TAYLOR BEARD has 
been elected vice president as well as 
cashier. 


WISCONSIN 


Milwaukee—JACOBUS KRUY and A. B. 
NICHOLS have been promoted to vice presi- 
dencies of Marshall & Ilsley Bank. 

Oshkosh—ROBERT P. BOARDMAN has 
been elected vice president and trust officer 
of the First National Bank; GEORGE 
GREELY secretary and assistant trust of- 
ficer, and MISS MARTHA MACK assistant 
secretary. All were officers of the First 
Trust Company which merged with the First 
National. 


CANADA 


Toronto—W. G. WATSON, general man- 
ager of Toronto General Trusts Corpora- 
tion, has been elected also vice president. 
Mr. Watson joined ‘the Trust Company in 
1897 and became general manager in 1924. 


Boston Mass. — Basil S. Collins, 
assistant vice president of the Old Colony 
Trust Company, has been appointed a mem- 
ber of the Committee on Relations with 
Life Underwriters of the Trust Division, 
A.B.A. Mr. Collins is a Chartered Life Un- 
derwriter and has been active for many 
years in the development of insurance trusts. 





Trust Institution Briefs 


Ventura, Calif. — The Union National 
Bank of Ventura has been granted sup- 
plementary trust powers by the Federal 
Reserve Board. 


Hillsboro, Ill—The Montgomery County 
Loan and Trust Company is discontinuing 
its trust department and changing its 
name, therefore, to Montgomery County 
Bank. 


Osage, Ia. — Osage Farmers National 
Bank has been granted full trust powers 
by the Federal Reserve Board. 

Baltimore, Md.—J. C. Fenhagen, chair- 
man of the trust committee of Baltimore 
National Bank, has been appointed a direc- 
tor of the Baltimore Branch of the Federal 
Reserve Bank of Richmond, for a term of 
three years ending December 31, 1942. 

Ishpeming, Mich.—The Miners’ First Na- 
tional Bank has been granted limited trust 
powers by the Federal Reserve Board. 


Jersey City, N. J—Walter B. French has 
resigned as vice president of Trust Com- 
pany of New Jersey to become director of 
the newly created Consumer Credit Depart- 
ment of the American Bankers Association. 


Buffalo, N. Y.—John N. Garver, vice 
president in the trust department of Manu- 


facturers & Traders Trust Company, has 
been elected treasurer of the newly formed 
McCarriagher Hotel Corporation, which has 
taken over Hotel Buffalo. 


Jamestown, N. Y. — The Union Trust 
Company of Jamestown will assume the 
deposits of National Bank of Westfield and 
Bank of Brocton under a plan whereby the 
FDIC will advance $615,000 against assets 
of the two banks. 


New Trust Dept. Quarters of 
the Commerce Union Bank, 
Nashville, Tenn. The Trust De- 
partment and the Director’s 
Room on the second floor are 
finished to match the bank 
proper. The Trust Department 
Lobby is Light Domestic Fleuri 
marble and the Trust Depart- 
ment proper has “Taku’’ wood 
dato and rubber tile floor and 
private offices with Louver glass 
in partitions. 
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New York, N. Y.—The Fulton Trust 
Company has received approval of the State 
Banking Department for extension of its 
corporate certificate in perpetuity. 

Saugerties, N. Y.—The First National 
Bank and Trust Company and the Sauger- 
ties Bank have united under the name of 
Saugerties National Bank and Trust Com- 
pany. E. Clark Reed, president of the 
Saugerties Bank, became chairman of the 
board, Harry Wells, president of the na- 
tional bank, was chosen president of the 
new institution, and John F. Carnwright 
executive vice president and cashier. 


Marion, 0.—The National City Bank and 
Trust Company has changed its name to 
National City Bank of Marion since the 
bank has closed its trust department after 
twenty years of service in which it is re- 
ported no trust suffered any loss. 


Hazelton, Pa.—On the occasion of its 
50th anniversary, the Hazelton National 
Bank obtained considerable publicity in the 
local press. In July, 1890, deposits were . 
$223,000; today it has $7,708,139, $1,289,500 
in corporate trusts and $2,593,683 in per- 
sonal trusts. Bert E. Kunkle is vice pres- 
ident and trust officer and Arnold Kraud 
assistant trust officer. 

Charleston, S. C.—The Citizens and South- 
ern Bank of South Carolina has changed its 
name to Citizens and Southern National 
Bank of South Carolina, and was granted 
full trust powers by the Federal Reserve 
Board, effective January 20, 1940. The in- 
stitution is affiliated with the Citizens and 
Southern National Bank of Georgia. 

Goose Creek, Tex. — Citizens National 
Bank and Trust Company has been granted 
limited trust powers by the Federal Re- 
serve Board. 
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Burlington, Vt.—The Howard National 
Bank and Trust Company has been granted 
supplemental trust powers by the Federal 
Reserve Board, effective January 15, 1940. 


Huntington, W. Va.—Homer Gebhardt, 
vice president and trust officer of the First 
Huntington National Bank, has been elected 
president of the Huntington Clearing House 
Association. 


Civic Notes 


Brookline, Mass.—Edward Dane, first 
vice president in the trust department of 
the Brookline Trust Company, is candidate 
for town selectman in the special March 
election. Mr. Dane, a graduate of Harvard, 
is a member of the advisory committee of 
Brookline, town meeting member, chairman 
of the local Red Cross campaign, and former 
chairman of the Community Drive. 


Greensboro, N. C.—C. M. Vanstory, Jr., 
vice president and trust officer of the Se- 
curity National Bank, has been reelected 
president of the Greensboro Country Club. 


Columbus, Ohio—Leland A. Stoner, presi- 
dent of The Ohio National Bank, has been 
named chairman of the local Finnish Relief 
Fund Committee. 

Tulsa, Okla.—C. A. King, vice president 
in charge of the trust department of First 
National Bank and Trust Company, has 
been elected vice president of the Tulsa 
Chamber of Commerce. Mr. King was also 
recently awarded a distinguished service 
citation for his leadership of the Philbrook 
museum and art center financial drive which 
obtained an amount in excess of the set 
quota. John A. Beeman, assistant trust of- 
ficer, was elected president of the Tulsa 
Junior Chamber of Commerce. 

ee 


Dr. E. M. Fisher of the F.H.A. Joins 
American Bankers Association 


New York, N. Y. — Appointment of Dr. 
Ernest M. Fisher of the Federal Housing 
Administration to the post of Director of 
Research in Mortgage and Real Estate Fi- 
nance of the American Bankers Association 
was announced last month by Robert M. 
Hanes, president of the A. B. A. Dr. Fisher 
will establish a Department of Mortgage 
and Real Estate Financing in the American 
Bankers Association and will assist the 
banks of the country in the formulation 
and execution of their real estate lending 
policies. Dr. Fisher is one of the country’s 
leading authorities in the field of real estate 
finance. 
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Obituaries 


John Judson Duryea 


New York, N. Y.—John Judson Duryea, 
assistant trust officer of Guaranty Trust 
Company, died in January at the age of 43. 
He had been associated with the trust com- 
pany for almost 20 years. 


Burton Singley Wellman 

Columbus, Ohio—Burton Singley Well- 
man, vice president and trust officer of the 
Huntington National Bank, died in January 
at the age of 57. He had been vice presi- 
dent and director since 1927, and later trust 
officer. Mr. Wellman was a former presi- 
dent of the Ohio Bankers Association, and 
a member of the first trust committee of the 
Association, and from 1935 to 1938 a mem- 
ber of the executive council. He was 
known to many of our readers as the author 
of a classic poem entitled “The Prudent 
Man,” written especially for Trusts and Es- 
tates (April 1939 issue, page 478). 


Philip Stockton 

Philip Stockton, chairman of the execu- 
tive committee of the First National Bank 
of Boston, died in February at the age of 
65. One of New England’s foremost bank- 
ers, he was, at the age of 27, president of 
the City Trust Company of Boston, and be- 
came president of the Old Colony Trust 
Company when that institution absorbed 
the City Trust in 1910. From 1929 to 1938 
Mr. Stockton was president of the First 
National Bank with which the Trust Com- 
pany is affiliated. He was a director of 
more than 30 corporations and active in 
philanthropy. 


John Orr 


Nashville, Tenn.—John Orr, assistant 
treasurer in the trust department of Nash- 
ville Trust Company, died in January of 
heart disease. He was 36 years old. 


W. D. Lux 


W. Douglas Lux, vice president of the 
Crocker First National Bank of San Fran- 
cisco, died recently as a result of a fall 
from his bedroom window. He was well 
known among trust men, particularly on 
the Pacific Coast, having spent many years 
in the trust department of the Crocker. 


Charles A. Donnelly 


Charles A. Donnelly, trust officer of the 
Liberty Title and Trust Company of Phil- 
adelphia, died in February at the age of 50. 
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Excerpts from Selected Article 


DISCOUNTS IN TRUST INVEST- 
MENTS 


JOSEPH FORER, member of the District of Col- 
umbia bar. Formerly in Legal Division, U. S. 
Treasury Department. Minnesota Law Review, 
Jan. 1940. 


TRUSTEE purchases a bond selling 

below par. Before maturity or call he 
sells the bond for more than the purchase 
price, or at maturity or call he is paid par. 
Must he credit the gain to income or to prin- 
cipal, and whichever the case, how and when 
shall the credit be made available? 


There is a handful of cases in which the 
income beneficiary has sought to obtain the 
gain, hereafter referred to as “discount.” 
In every instance but one he has been un- 
successful. He has been refused where he 
asked that the discount be made available 
to him prior to realization in the form of 
periodic installments. He has met with no 
greater success where he has claimed the 
discount in a lump sum after it was real- 
ized. 

A trustee may purchase a bond at a price 
above par and subsequently liquidate it at 
less than the purchase price. If the dis- 
count authority is accepted, it.is only logi- 
eal to conclude that in this situation the 
premium should be paid out of principal 
rather than income. However, while some 
courts have charged principal with the 
premium, the present trend and majority 
view are to the effect that corpus should 
be reimbursed out of income for the pre- 
mium, reimbursement being customarily ac- 
complished by withholding part of each in- 
terest coupon and crediting the withheld 
sum to principal. 

If the true income yield of premium pur- 
chases is to be calculated by taking into ac- 
count the price paid, why should not the 
yield of discount purchases be similarly cal- 
culated? If it is necessary to preserve cor- 


pus by limiting the life tenant to the true 
income yield, is it not equally necessary to 
preserve income by allowing it at least the 
true income yield? 

Despite the apparent inconsistency, the 
discount authority has been established in 
the very jurisdictions which apply the ma- 
jority premium rule. What is more, both 
rules have been applied to the same trust. 


The cases which first established the dis- 
count rule were decided before the premium 
doctrine had crystallized, and their logic 
was simple to the point of naiveté: the re- 
mainderman had always been held entitled 
to profits realized on a purchase and sale, 
and here was a purchase and a sale and a 
profit. After the development of the ma- 
jority premium rule, however, the courts, 
with one exception, felt compelled to jus- 
tify the discount rule on other bases. 


Three Reasons 


The principal justifications are three in 
number. First, it is pointed out that the 
discount is not realized until the bond is 
sold or paid. Hence, it is said, if the dis- 
count is paid to the life tenant in install- 
ments during the life of the bond, the re- 
mainderman is subjected to an extraordinary 
risk, since in the event of dishonor or a sale 
at a price below the purchase price, he loses 
not only all or part of the amount paid for 
the bond but also the amount paid to the 
life tenant. This argument at most is a 
reason for not paying the life tenant the 
discount before it is realized, but it cannot 
conceivably be a valid reason for refusing 
him the discount after it has been realized. 
There is no sense in protecting corpus 
against the potential dishonor of a paid se- 
curity. 

The second principal has been that bonds 
sell below par not only on account of the 
comparatively low interest rate, but very 
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frequently because of factors of risk, specu- 
lation, market whims, etc., all of which nor- 
mally run to the benefit or detriment of 
corpus. Any informed person will freely 
concede that a discount does not necessarily 
reflect a comparatively low interest rate, 
but once the concession is made, how is it 
pertinent? The rule that premiums must 
be amortized is not traditionally supported 
by the contention that the premium reflects 
a comparatively high interest rate. If it 
were, the contention that price depends only 
on interest rate would be just as erroneous 
as when advanced in connection with a be- 
low-par instead of above-par security. The 
rationale of the premium cases has been 
that of “true yield,” and on this score the 
cause of the price is irrelevant. The justi- 
fication for amortizing premiums or ac- 
cumulating discounts is that in an economic 
and business sense the true yield of a se- 
curity is ascertainable by reference to both 
the price and the contract rate of interest, 
and not by reference to the latter factor 
alone. 


The third argument has been that a sys- 
tem of accumulating discounts would en- 
counter various practical difficulties. But 
any such troublesome contingencies are also 
inherent in the premium situation, if, as the 
authorities seem to indicate, the periodic 
crediting to principal of the withheld por- 
tion of the coupons is final, not conditional. 
Moreover, this argument has been made 
even when the discount had already been 
realized, so that again the courts have in- 
dulged in a solicitude to avoid what can no 
longer occur. 


Other Views 


The Restatement of Trusts adopts the 
prevailing rules as to premiums and dis- 
counts, subject to some qualifications. The 
Uniform Principal and Income Act, how- 
ever, has adopted the rule intended best to 
promote expedient trust administration, 
that is, the minority rule to the effect that 
premiums are not to be amortized and dis- 
counts are not to be accumulated. Still an- 
other doctrine was proposed by Mr. Justice 
Holmes, who urged that the matter should 
be left to the discretion of each individual 
trustee, subject to court review of his ac- 
counting to insure his having used “reason- 
able care to hold the balance even between 
opposing interests.” 


Finally, it has been suggested that as a 
discount may in part reflect a low interest 
rate, in part other factors, the life tenant 
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should be allowed the prevailing investment 
yield, and the remainderman should be al- 
lowed the balance. It would follow that in 
a premium case the life tenant should be 
charged with a sufficient amount of the 
premium to bring the income yield down to 
the prevailing yield, and the remainderman 
should bear the balance. 


The only rules which lack justification no 
matter what the approach are those now 
applied in most states, and those urged by 
Mr. Justice Holmes. To amortize premiums 
without accumulating discounts has no basis 
in either administrative convenience or 
theory, and results in gross injustice to the 
life tenant. Mr. Justice Holmes’ rule of dis- 
cretion, advocated because of a mistaken 
notion of the basis for amortizing premiums, 
is unsound because in almost all cases the 
trustee will have no relevant facts to in- 
fluence the discretion he is supposed to 
exercise. 


There cannot be much hope that the courts 
which now apply the prevailing rules will 
change them by the decisional process, or 
even that other courts will arrive at other 
results. A change in the prevailing au- 
thority would involve the possible surcharg- 
ing of thousands of trustees who in good 
faith and in reliance on court decisions for 
years have amortized premiums without ac- 
cumulating discounts. However, a change 
may, of course, be accomplished by legisla- 
tion, possibly by widespread adoption of the 
Uniform Act. 


One Field Open 


There is, however, one application of the 
majority rules which is not yet so fixed that 
it may not be open to reconsideration. A 
bond may be bought at a premium and sub- 
sequently sold at an even higher premium 
or at a loss smaller in amount than the 


sinking fund. It has been indicated that in 
this event the remainderman should be 
credited not only with the gain made from 
the sale (to which he is clearly entitled), 
but also with the whole of the sinking fund 
built up during the time the bond was held. 
The justification for this rule is that the 
approach of maturity has an inevitable ten- 
dency to force premiums down toward par. 
Hence, the maintenance or increase in price 
must have been caused by economic changes 
of which principal is the traditional bene- 
ficiary; and “that the remainderman has 
gained on the sale because of accidental 
reasons to the benefit of which he is en- 
titled should not prevent him from recoup- 





ing from the life cestui a loss actually suf- 
fered due to the wasting of the bond.” 


It is true, of course, that in the long run 
the passage of time will force down pre- 
miums. But this does not mean that in the 
absence of other changes in circumstances 
a premium will consistently drop as the 
bond approaches maturity. The passage of 
time alone, even of a number of years, will 
frequently have the effect of forcing the 
premium up rather than down. If the bond 
is bought and sold during one of these pe- 
riods, the gain is partly or wholly due to 
the lapse of time. In such a case it is un- 
fair to income to allot to corpus a fund built 
up to protect it against an expected attri- 
tion of time which has not materialized. The 
passage of time has caused a gain, not a 
wasting. 

It is a truism that as bonds approach 
maturity their net yield tends to drop be- 
cause of the attractiveness of the increased 
liquidity inherent in the shorter term of the 
investment. Although the yield grows less 
as time advances, nevertheless the price of 
a bond bought at a premium will tend to 
fall, though not at so rapid a rate as would 
be the case if the factor of increasing liquid- 
ity were absent. Between certain periods, 
however, the pull of the liquidity factor may 


be so great that the yield will fall steeply, 
and so much so that the price, a function 
of the yield, may tend to go up during those 
periods rather than down. 


Savings Bonds 


The availability of United States Sav- 
ings Bonds has greatly increased the amount 
of “pure discount” securities held in trust, 
securities on which the creditor does not 
undertake to pay interest periodically, but 
which are offered for purchase on original 
issue at a price below maturity value, 
and the fact that these bonds have a ten- 
year term gives rise to a definite problem. 
If a bond is held till maturity, it affords an 
investment yield of about 2.9 per cent per 
annum compounded semiannually. The 
bond increases in redemption value at stated 
intervals, but not in regular amounts, so 
that a bond cashed before maturity yields 
a smaller percentage return than a bond 
cashed at maturity. 

Certain features make them attractive 
trust investments. If they are held till 
maturity, their return is greater than is now 
obtainable on other federal securities. They 
may be cashed without loss of principal, and, 
after the first year, for an amount higher 
than the purchase price. Since trustees are 
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not permitted to speculate, and must have 
as one of their primary purposes the main- 
tenance of corpus intact, the advantage that 
the bonds cannot fluctuate downward more 
than offsets the disadvantage that they can- 
not fluctuate upward beyond the fixed re- - 
turn. 


No statistics are available as to the 
amount purchased by trustees alone, but in- 
cluding trustees, guardians, executors, etc., 
from March 1, 1935 (the first issue date), 
through July, 1939, $172,981,600 (maturity 
value) of savings bonds have been regis- 
tered in a fiduciary form, representing a 
total purchase price of $129,736,200. 


Despite the prevailing authority to the 
effect that discounts on securities paying 
interest periodically do not inure to the life 
tenant’s benefit, it is clear that discounts 
on “pure discount” securities must be re- 
garded as income, as they are obviously in 
lieu of interest, and as there is no other in- 
come from the investment. It is true, how- 
ever, that the courts of jurisdictions which 
may adopt the Uniform Principal and In- 
come Act will have to stretch the literal 
terms of the act to arrive at this result, as 
the section dealing with the disposition of 
discounts does not differentiate between 
“pure discount” and other securities. 


How To Get “Income”? 


But if the accrual in value must belong, 
then, to the life tenant, how are the bonds 
to be administered for trusts in which no 
part of the income is to be accumulated, in 
view of the fact that the accrual is not real- 
ized until the bonds are cashed? There are 
several alternatives possible. First, the in- 
come represented by the accruing interest 
may be withheld and paid to the life tenant 
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when realized at redemption. Such a pro- 
cedure, however, would obviously be a breach 
of the duty owed to the life tenant, for he 
is entitled not merely to income but also 
to a steady flow of income. 

The alternative, of course, is to pay the 
life tenant the interest accruing on the bond 
periodically, obtaining funds for the purpose 
by using uninvested cash, by borrowing, or 
by liquidating part of corpus, as by redeem- 
ing a savings bond of low denomination or 
selling another principal asset. In the one 
decision which held that the life tenant was 
entitled to the discount on bonds paying in- 
terest periodically, the court ruled that the 
discount should be paid out of uninvested 
capital. If there was no such capital, said 
the court, the trustees should not have in- 
vested in discount securities as they would 
be unable to make good the loss to the life 
tenant. 

It is true that there may be other ob- 
jections to paying the life tenant the dis- 
count in installments prior to realization 
in the case of a security whose price fluc- 
tuates. As the life tenant is paid each in- 
stallment, the book value of the bond is, 
of course, written up a corresponding 
amount. However, the write-up will be 
ascribing a fictitious increase if the value 
of the bond has not risen on the market 
to a corresponding extent. So long as the 
fund being accumulated to equal the dis- 
count is not paid out, but is only credited 
to income conditionally, this objection is of 
no consequence. For that matter, if pre- 
mium amortizations are to be credited to 
principal unconditionally, thereby ascribing 
to a premium bond a possibly fictitious de- 
crease in value, there is no reason why the 
discount fund should not be either paid out 
or credited finally. : 

Furthermore, if an unconditional write- 
up does not correspond with the market the 


TRUSTS and ESTATES—Feb. 1940 
effect is merely to subject the remainder- 
man to any loss (as he is subject to any 
gain) caused by market fluctuations—a re- 
sult entirely justifiable. In the case of 
bonds which pay interest periodically, there 
is also the danger that the coupons may be 
dishonored, in which case the .trustee will 
be pretty much at a loss as to how to pro- 
ceed. On the whole, however, none of the 
possibilities mentioned appear sufficiently 
consequential to offset the desirability of 
fair treatment for the life tenant, especially 
if the premium rule is to stand unchanged. 
In any event, they are not applicable to 
savings bonds, which have no coupons and 
do not fluctuate in value except as they be- 
come more valuable through the regular ac- 
cruals in value, and which, being redeemable 
at the holder’s option, are equivalent at any 
given date to cash. 


Automatic Determination 


Assuming, accordingly, that the trustee 
should be able to make distribution to the 
life tenant periodically either out of idle 
funds or by liquidating invested capital, it 
follows that the trustee should be permitted 
to purchase savings bonds even when no 
income is to be accumulated. The next 
question is, how much shall the life tenant 
be paid at each period? 


The most scientific method of accumula- 
tion when a bond has been bought at a dis- 
count consists of determining the interest 
rate which the bond will earn from a table 
of bond values, and crediting income with 
the difference between the amount so found 
due and the coupon rate. The book value 
of principal is written up in an equal 
amount. For the second interest period, the 
interest rate which the bond will earn is 
reckoned on the increased principal. 


In the case of savings bonds, however, the 
value of the bonds at any given time is al- 
ready known, and the discount should be 
accumulated therefore in accordance with 
the known periodic increments. The book 
value will thus be written up in terms of 
actual value, and not in terms of a theore- 
tical value. If the bond is then redeemed 
before maturity there is no need for adjust- 
ments, and at any given time the book value 
of principal reflects the immediate redemp- 
tion value of the bond. Where then no in- 
come is to be accumulated under the terms 
of the trust, the life tenant should be paid 
periodically an amount equal to the accrual 
in redemption value of the savings bonds 
during the income period. 
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Ending of Hereditary American For- 
tunes 


GUSTAVUS MYERS. Julian Messner, 
pps. $3.50. 


Ine. 381 


The most searching analysis of the his- 
torical development of American laws gov- 
erning hereditary property rights, this book 
presents a study of the changes in philoso- 
phy and economic conditions which have re- 
sulted in a whittling away of personal en- 
dowment privileges, from their importation 
from England in Colonial times to the pres- 
ent. One of the most important books ever 
published on this subject, it should be read 
by every trust officer and estate attorney. 


Although its readability is somewhat vi- 
tiated by overindulgence in details of dazz- 
ling social fetes, its relation of incidents 
surrounding the creation and distribution 
of many great fortunes is pertinent and in- 
teresting. Some will call them impertinent, 
though the entire book is well documented 
and contains factual as well as historical 
data of marked value. By the same author 
who wrote “History of the Great American 
Fortunes,” the present book is most worth- 
while as a chronicle of the struggle between 
social and private control of post-mortem 
wealth and the privileges thereof. 


Pointing out some past inequities of 
“vested interests” through inheritance, and 
tracing the collapse in political influence 
of.the “landed gentry,” as well as the popu- 
lar revolt against transmission of large es- 
tates which has in part produced our pres- 
ent theory of Taxation for Reformation, 
Mr. Myers’ citation of the sensational abuses 
of this privilege illustrates the public con- 
fusion which regards property rights as an- 
tagonistic to “human” rights. He points 
out the challenge that faces men of wealth 
(supposedly over a million dollars) and 
those interested in estate conservation. This 
must be met before the fulcrum swings so 
far that the right to save and provide for 
dependents—an honorable and worthy prac- 
tice within proper limits—is outlawed, and 
the government given that sacred trust as 
a socialistic “duty.” The author has done 
a real service in tracing the origin, course 
and arguments of inheritance “rights vs. 
privileges,” from the abolition of primogeni- 
ture and entail of the early “aristo- 
crats” down to the threats of contemporary 
wealth-redistributors. 


The Transfer of Stock 


FRANCIS T. CHRISTY and DONALD H. 
McLEAN, JR. of the New York Bar. Second Edi- 
tion, 1086 pps. $16.50. 


The wide acceptance of the first edition 
of this work is likely to be exceeded by the 
acclaim which the revision merits both be- 
cause of the extended treatment given to 
the increasingly troublesome stock transfer 
problems and because this volume is to be 
kept up to date by a cumulative supple- 
ment . The book is unique in its coverage 
of the law and practice of such subjects as 
the creation of stock, its transfer by indi- 
viduals and corporations in all capacities, 
liabilities, taxes, conflicting claims, and 
duties and liabilities of transfer agents and 
registrars. 

For the lawyer, numerous references to 
law review articles and the inclusion of 
forms will be most helpful. For the insti- 
tutional trustee, acting as executor and per- 
sonal trustee as well as in corporate trust 
capacities, the book is indispensable. The 
experience of both authors as chief counsel 
for the Stock Transfer Departments of 
two large New York trust institutions just- 
ifies this statement. It should be of value 
to Canadians as well, since there are refer- 
ences to the Dominion and Provincial taxes. 

——<—_o—_—_—___—. 


United States Master Tax Guide, 1940 


Commerce Clearing House, Inc. 251 pps. $1.00. 


This annual publication is an exceedingly 
helpful guide in the preparation of returns 
for the Federal income, estate, gift, capital 
stock and other taxes. Up to the minute, 
it contains numerous suggestions that will 
likely save time and money. 

eS 


The Business and Financial Record of 
World War Years 


H. D. Seibert & Co., $6. 


In this valuable volume is reproduced the 
history of business and finance during the 
World War as pictured in the Commercial 
and Financial Chronicle during the years 
1914-18. Detailed statistics are given show- 
ing the movement of various financial in- 
dicators as well as data on foreign trade, 
and a comparison of the railroads net in- 
come with the guaranteed income for the 
leading roads. 


427 pps. 
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Taxes & Philanthropy 


(Continued from page 119) 
Amounts Contributed from Estates | 


ET us turn to the estate figures. 

How much of the largest and of the 
more modest estates is bequeathed to 
philanthropy?2 Table 3 presents the 
facts for a few representative groups. 
Owners of very large estates are not 
more generous than owners of the me- 
dium sized estates. Not a tenth of the 
largest estates is being devoted to pub- 
lic purposes. 

What proportion of the total bequests 
come from great estates and what pro- 
portion from those of medium size? 
Over half of the total contributions 
came from estates of less than $400,- 
000; these estates included just a little 
over one-half of the total property. The 
hundred odd wealthiest decedents con- 
tributed 8 per cent of the total from 
holdings of 7 per cent of the total prop- 
erty. All estates over five millions each 
included 11.9 per cent of all the prop- 
erty and made 13.8 per cent of the total 
deductible bequests. A group compris- 
ing less than one per cent of the dece- 
dents possessed 21.8 per cent of the 
total property and made 22.8 per cent 
of the total contributions. 

Because of the limited number of 
cases in each year one cannot compute 
significant trend figures. More data 
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ample, the net cost of the gifts made 
by the eight decedents leaving over ten 
millions each was only 2 per cent of the 
amount left in the estates after payment 
of all taxes; for net taxable estates of 
from $50,000 to $100,000 the figure was 
3.7 percent. 


Inequality in Distribution 


FEW sample cases may lend em- 

phasis to the points already made. 
In 1923, nine decedents with estates be- 
tween three and four millions each con- 
tributed only $106,000 out of total 
estates of $32,000,000, or an average of 
three-tenths of one per cent. In the pros- 
perity year of 1929, three decedents left 
a total of over $22,000,000 and not one 
penny to charity. In 1934, nine left a 
grand total of $58,200,000, with not one 
cent to any eligible institution! 


These data at least strongly indicate 
that the very wealthy are not more gen- 
erous than the middle classes; that, al- 
though we have the concept of the tithe, 
much less than one-tenth of the large 
estates is on the average left for phil- 
anthropic purposes; and that the bulk of 
the support for worthy causes as a whole 
does not come from the very wealthy. 
The wealthy as a group are certainly not 
taking advantage of the tax subsidy of- 
fered them. Total contributions have 
declined during the depression, but the 
reason seems to be not high taxes on 


Table 2 


Number of 
Year Persons 
1922 7 
1926 14 
1929 38 
1930 4 
1936 9 of 61 


would also be necessary to compute ac- 
curately the “net cost,” gift minus tax 
saving. Obviously, the government has 
shouldered a considerable part of the 
contributions for which the wealthy get 
credit in these figures. In 1935, for ex- 


2. None of these figures for contributions or es- 
tates include gifts inter vivos except such gifts 
reported by the executors. 


Per Cent of 
Income 
Contributed 


Size of 
Income 


Over $5,000,000 each 1.3 
Over $5,000,000 each 7.0 
Over $5,000,000 each 1.0 
$4,000,000 to $5,000,000 1.0 
Over $1,000,000 0.0 


the wealthy but a drastic decline in in- 
come received and in property values. 
Nevertheless, there are still many large 
incomes and large estates. 


Opportunities Overlooked 


NE object of this article has been 
to illustrate the method by which 
the federal government encourages phil- 





anthropy by bearing part of the cost. 
A gift relieves the taxpayer of a part 
of his tax. The deduction comes from 
the highest applicable brackets, freeing 
the taxpayer from the highest, most 
onerous tax. The increase in tax rates 
has in a very real sense made it easier 
rather than harder for many to con- 
tribute. 


What of the Future? 


S ONE tries to foresee the future 

of philanthropy, numerous perplex- 
ing questions arise. The resources po- 
tentially available are limited, though 
far greater than many had been led to 
fear. How, then, can the wealth actually 
be secured? To what extent is it neces- 


Table 3 


Estate Bracket 


Gross non-taxable estates of over $50,000 
Taxable estates under $50,000 
$200,000-$400,000 

$800,000-$1,000,000 

$2,500,000-$3,000,000 

$6,000,000-$7,000,000 

$10,000,000 and over 


Average contribution from all estates 


Examination of the best available fig- 
ures, however, indicates that the wealthy 
take advantage of only a small part of 
the subsidy offered. Looking at both 
prosperity and depression years, one 
must be astonished at the small propor- 
tions of the great concentrations of 


wealth which are used for philanthropic 


purposes. The great bulk of the funds 
supporting these causes comes from the 
middle and upper-middle classes. Un- 
questionably, the more fortunately sit- 
uated classes are able to give far more 
than they have in the past. 


It may be that some do not fully under- 
stand the extent to which the govern- 
ment is willing to share the cost of their 
benefactions. Tax counsel might show 
their wealthy clients how to help worthy 
causes without great expense to them- 
selves or their heirs. 


Taxes are new bearing heavily upon 
great fortunes and large incomes, but 
the facts indicate that even when taxes 
were relatively low only a small part of 
the support for philanthropies came 
from those now called upon to pay the 
very high taxes. Of course, the economic 
effects of present tax policies may reduce 
contributions in the future, but the main 
concern would seem to be with the effects 
of the taxes on the middle classes—not 
the effects on the very wealthy. 


Average 
Estate 


$63,400 
102,200 3.5 7.0 
397,900 4.1 8.4 
1,055,900 7.5 4.9 
2,922,200 5.1 1.8 
6,963,600 6.5 1.2 
24,049,500 6.9 8.0 


Per Cent of 
Estate 
Contributed 


16.1 


Per Cent of 
Total 
Contributions 


21.0 


6.0 


sary, helpful, and appropriate to empha- 
size the tax aspects in making appeals? 
How can the need really be impressed 
upon those individuals who are often 
ignorant of the possibilities? Equally 
as important as securing additional funds 
is the problem of using the resources to 
the best advantage. How are donors to 
be guided toward the best projects and 
apprised of the best method of approach? 
How much range should be given to the 
donor’s whims and fancies? How much 
flexibility should be recommended or re- 
quired? What public controls over in- 
vestment and expenditure are best? How 
can privately supported philanthropy 
best cooperate with and supplement the 
work which governments do now and will 
do in the future? How should resources 
be apportioned between purely amelior- 
ative expenditures and those more cura- 
tive outlays intended to strike at the 
causes of the difficulties, i.e., to what 
extent can the present be wisely sacri- 
ficed to the future? What expenditures 
tend to perpetuate defects which should 
be eliminated and which, perhaps, in- 
crease rather than decrease the need for 
help? What part should trust officers 


play or be prepared to play in guiding 
benefactors in handling funds? 


These questions deserve serious con- 
sideration by those interested in the pre- 
servation of a free society. 
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Your Surrogate—Que Hombre! Play fair the game, 
~ He’ll do the same 


And help from every angle. 





[Read on the occasion of the dinner to the Surro- 








gates of New York, Bronx, Kings, Queens, Richmond, : 3 
Westchester, Nassau and Suffolk Counties, at the As- His skill and tact 
sociation of the Bar of the City of New York, Jan- With law and fact 
wary 30, 1940.) Elicit admiration! 
Interrogate But—don’t provoke— 
Lest lightning stroke 






Your Surrogate 


. “onal 
Re points you flunked in college. Bring sudden consternation! 
















He’s just that kind That good old scout 

Of “greasy grind.” Day in, day out, 
Who’s full of Blackstone knowledge! Gulps question after question. 

2 ’Tis wonder he 

Appreciate Is ever free 

Your Surrogate From mental indigestion! 
In every term and season! 

If you but ask He handles grief 

He’ll aid your task Beyond belief—- 
And make quite clear his reason! Hard problems haunt his pleasure. 

Both just and kind 

This legal ace His watchful mind 

With ease and grace Stands guard o’er family treasure! 
Steers us with rare acumen. 

Your thanks, with vim _ Your Surrogate 





Toils long and late— 
Such zeal prompts imitation! 
He champions right 
To save your face In daily fight! 
Prepare your case— God speed the great vocation! 
Lest he surmise your tangle. —Charles T. Lark. 





Are due to him— 
Remember, he’s but human! 
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Accounting—-Court—Finality of Dis- 
charge 
Iowa—Supreme Court 
Joor v. Joor, January 9, 1940. 


This was a suit in equity to recover on a 
promissory ncte and to foreclose a chattel 
mortgage given as security therefor. The 
instruments were payable to the deceased 
father of the plaintiff and the defendant. 
His will had been admitted to probate but 
the note was not inventoried. The will left 
the property of the decedent to the plaintiff 
and defendant in equal shares. The estate 
had been closed and a final report, wherein 
the plaintiff and the defendant as co-execu- 
tors asserted that all property coming into 
their hands had been inventoried and fully 
accounted for, was approved. The defen- 
dant claimed that the order approving the 
final report constituted an adjudication 
against the present claim of the plaintiff 
and that the plaintiff without attacking the 
adjudication was estopped from claiming 
any interest in the note and mortgage. 

The trial court held that by reason of the 
report and the order of final discharge in 
the estate the plaintiff was barred from 
claiming any relief in equity concerning the 
alleged asset of the estate. The plaintiff 
appealed. 


HELD: (1) The adjudication on _ final 
report was that the report was true and 
correct and all property belonging to the 
decedent had been fully accounted for. The 
claim now made is that the report was 
neither true nor correct, and that the note 
belonging to the decedent had not been ac- 
counted for. Before plaintiff could main- 
tain his claim herein, it was necessary to 
attack the adjudication in the probate pro- 
ceedings. Having failed to do this, he was 
barred from recovering on the note and 
mortgage. 

(2) The trial court clearly decided that 
the plaintiff failed to present any equitable 
grounds for relief, the latter not having 
shown any fraud or mistake collateral to 
the matter involved in the final hearing in 
probate. 


Decisions 


Charitable Trusts—Trust Invalid as 
Charitable Trust—Gift on Condi- 
tion for Charitable Purposes Cre- 
ated — Attorney General Proper 
Party Plaintiff to Compel Compli- 
ance with Gift 


Minnesota—Supreme Court 


William J. Longcor v. City of Red Wing, decided 
January 12, 1940. 


Theodore B. Sheldon died testate in 1900. 
By his will he established a residuary trust 
directing that within 15 years after his 
death the principal and income were to be 
used for the creation, establishment and 
maintenance of “any such charitable or 
other public institution or for any such 
public use as said Trustees may in their 
discretion see fit to appropriate and apply 
the same.” The Trustees erected an audi- 
torium building at Red Wing and in 1904 
conveyed title to the City in fee simple, but 
upon certain conditions. One of these cre- 
ated a managing board of five who “shall 
for and in behalf of the City have the gen- 
eral charge of said property.” 


The board had authority to permit the 
building to be used for public meetings, en- 
tertainment, etc., all of the revenue to be 
credited to a special Auditorium Fund. This 
was to be kept distinct from other city 
funds and was not to be used for purposes 
other than the maintenance and conduct of 
the Auditorium. With the advent of mo- 
tion pictures the Auditorium became the 
source of considerable income, the Fund 
amounting at one time to $100,000. 


It was apparently alleged in the complaint 
that some of this was used for purposes 
other than the maintenance of the Auditor- 
ium. Plaintiff, an alleged citizen, resident 
and taxpayer of Red Wing, sought to have 
this restored, suing in his own behalf and 
in behalf of all the beneficiaries of “said 
will and the charity created thereby.” De- 
fendant City and Board members demurred. 
A district court order overruling the de- 
murrers was reversed by the Supreme 
Court. 
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HELD: At the time the deed to the City 
of Red Wing was executed a charitable 
trust could not be created in Minnesota. A 
later statute authorized such trusts but pro- 
vided that the act should not apply to any 
bequest, etc. under the will of a person dy- 
ing before the act took effect. The court 
recognized that the gift could not be held 
to be a charitable trust since at the time 
the rights -vested a valid charitable trust 
‘ was an impossibility, and, as it had done in 
several prior decisions, decided that a gift 
on condition was intended and effectively 


made. 


The Court also held that the plaintiff did 
not have legal capacity to sue. There is 
little difference, so far as beneficiaries are 
concerned, between a gift on condition and 
a gift by way of charitable trust. The At- 
torney General, a responsible State officer 
who will act in the public interest rather 
than for personal motives, has exclusive 
power to maintain a suit involving a charit- 
able trust. This voids the possibility of ir- 
responsible parties instituting actions with- 
out adequate investigation or hope for suc- 
cess. The same considerations apply in the 
ordinary case of a gift on condition as in a 
similar case involving a charitable trust, 
and therefore the power to maintain the in- 
stant action was limited to the Attorney 


General. 
a 


Distribution—Disposition of Income 
and Corpus After Death of One of 
Life Beneficiaries 


Wisconsin—Supreme Court 
Re Levy’s Will, 289 N. W. 666, decided January 
16, 1940. 


Testator’s will placed $30,000 in trust “for 
the joint use and benefit” of the testator’s 
son and the two daughters of the son (to- 
gether with any children that might in the 
future be born to the son), with provision 
that the income be paid “to said beneficia- 
ries” during the son’s lifetime and that the 
corpus be paid to the children of the son 
upon the death of the latter. The son is 
still living and no additional children have 
been born to him. One of his daughters, 
however, died in 1936 leaving.a child, and 
application was thereupon made to the court 
for construction of the will as to how the 
income should be distributed during the re- 
maining period of the trust, and as to how 
the corpus should be distributed at the ter- 
mination of the trust. The determination 
as to future disposition of the corpus was 
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sought for the reason that if the deceased 
daughter had an interest therein, an inheri- 
tance tax would be due upon her estate in 
California. 

HELD: (1) The language of the will 
plainly indicates an intent that the income 
be distributed in equal shares to the testa- 
tor’s son and the son’s children while they 
all lived, and among the survivors of them 
if one of the son’s children died. This in- 
terpretation does not depend upon the use 
of the word “joint” in the will as creating 
something analogous to a joint estate in. 
property, but it is the plain and ordinary 
meaning of the language used without 
ascribing any technical effect to the word 
“joint.” Hence the child of the testator’s 
deceased granddaughter is not entitled to 
any of the income. 

(2) Notwithstanding the desire of the 
parties to have the question of the future 
disposition of the corpus settled at this 
time, it would not be proper to do so for 
two reasons: (a) the testator’s son may be- 
come the father of additional children, who 
would have the right to be heard on the 
question; and (b) the testator’s remaining 
granddaughter may predecease her father, 
in which event the question will arise 
whether the trust fund falls into the residue 
under the will, and the residuary legatees 
are not presently before the court. 


————$ 9 —_________. 
Distribution—Disposition of Real and 
Personal Property Upon Death of 
Minor Intestate Who Was Benefi- 
ciary of Testamentary Trust Cre- 
ated by Father 


Oregon—Supreme Court 


Cordon, as Executor, Respondent v. Gregg, as Ad- 
ministrator, Appellants, decided January 9, 1940. 


Francis Marion Huitt died testate leaving 
an estate of both real and personal prop- 
erty and as his sole heir at law, a son of 
the age of seventeen years. The boy died 
unmarried and without issue some two 
months later, leaving as his sole heir at 
law his mother, the divorced wife of the 
testator and one of the defendants herein. 

Testator named the plaintiff as executor 
and gave all his property to the plaintiff in 
trust for his son with directions that all 
the devised property should be transferred 
to the son when he reached the age of twen- 
ty-one years. The will contained no pro- 
vision directing what disposition should be 
made of the property of the estate in case 
the son should die before reaching the age 
of majority. 








Section 10-101, Oregon Code, 1930, gov- 
erns the descent and distribution of real 
property in this state. So far as applicable 
here it provides: 


‘‘When any person shall die seised of any real 
property, or any right thereto, or entitled to any 
interest therein, in fee simple, or for the life of 
another, not having lawfully devised the samie, 
such property shall descend subject to his debts, 
as follows: *** 

“3. If the intestate shall leave no lineal de- 
scendants, neither husband, nor wife, nor father, 
such real property shall descend to his or her 
mother ; *** 


“5. When any child shall die under the age of 
twenty-one years and leave no husband nor wife 
nor children, any real estate which descended to 
such child shall descend to the heirs of the an- 
cestor from which such real property descended 
the same as if such child died before the death 
of such ancestor.” 


But for subdivision 5 thereof, the real 
property of the deceased child would de- 
scend to his mother since she is his sole 
heir at law, and it would pass to her under 
the provisions of subdivision 3 of said sec- 
tion. In support of their claims that they 
succeeded to the real property upon the 
death of the son, the next of kin invoked 
the rule of the English common law that 
an heir shall not take by devise where he 
may take the same estate by descent. The 
reason for the rule is that title by descent 
was regarded at common law as the worth- 
ier title because it took away the entry of 
those who have a right to the land. 


HELD: We do not believe that this rule 
ever has prevailed in this state, nor do we 
think that such a rule should be invoked 
in such a case for clearly in this state those 
who have a right to the land may enter 
upon and take possession regardless of 
whether the person in possession thereof ac- 
quired his title by descent, or by devise. 
Moreover, the son did not take the same es- 
tate in the land by devise which he would 
have taken by descent, it having been de- 
vised not directly to the son but to the 
plaintiff in trust for the son. 


At the time of the testator’s death, the 
mother of the deceased child was not an 
heir of the testator and, if the child had 
predeceased his father and his father had 
died intestate, the mother could not have 
inherited any of the real property of the 
testator. Upon the death of the minor son, 
the real estate left by the testator descend- 
ed to the heirs of the testator and not to the 
mother of the minor son. Had the son 
lived until he had attained the age of twen- 
ty-one years, his title to the real property 
would have passed, upon his death, to his 
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mother as his sole heir at law under the 
statute, but, since he died before reaching 
that age, we think it was the intention of 
the legislature that his estate in the real 
property devised to him by his father should 
pass to the heirs of his father the same 
as if he had predeceased his father. 

In respect to the personal property 
which the son derived from his father, we 
think a different rule should be applied. Sec- 
tion 10-102 provides by subdivision 3 as fol- 
lows: 


“The residue, if any, of the personal property 
shall be distributed among the persons who would 
be entitled to the real property of the intestate, 
as provided in this act, and in the like proportion 
or share, except as is herein otherwise provided.” 


Nothing contained therein indicates that 
the legislature intended to make any differ- 
ent disposition of the personal property of 
an intestate who died under the age of twen- 
ty-one years than of one who died over 
that age. We think, therefore, that the per- 
sonal property of an intestate is to be dis- 
tributed to his heirs at law regardless of 
his age at the time of his death. We hold 
that the personal estate left by the de- 
ceased son, after the expenses of adminis- 
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tration have been paid, must be distributed 
to his mother and not to the next of kin 
of his father and is subject to be adminis- 
tered upon in the administration of the son’s 
estate. 


—— 


Distribution—Vesting of Estates— 
Intention of Testatrix Prevails 


Minnesota—Supreme Court 


In re trust created under the last will and testa- 
ment of Carrie C. Murray, deceased. Decided 
January 19, 1940. 


Testatrix gave and devised -certain prop- 
erty in trust, such trust to endure until the 
death of the survivor of her children and 
the wives of her sons. She provided that if 
her husband should survive her the entire 
net income should be paid to him “for his 
use and benefit and the benefit of our chil- 
dren and our grandchildren”; that upon his 
death the net income should be divided into 
three equal parts, one of which should be 
paid to her son Neel C. Murray, for his use 
and benefit and the benefit of his wife and 
children; and that 


**5. Should Lucy Alexander Murray, wife of my 
son Neel C. Murray outlive my son I desire that 
his share of said income shall be paid to her for 
the benefit of herself and children so long as she 
remains unmarried. In the event of her remar- 
rying I desire the income to be paid direct to the 
grandchildren, or to a guardian for their benefit.” 


Neel C. Murray died before final decree 
of the probate court was entered. His 
widow Lucy Alexander Murray received his 
share of the income until 1938, when she 
remarried. Since then the trustees have 
been paying one-fourth of such share of 
the income to each of three surviving chil- 
dren of Neel and Lucy, holding the remain- 
ing one-fourth for disposition pursuant to 
court order. This fourth part would have 
gone to William P. Murray, a child of Neel 
and Lucy, were he living. However, he died 
in 1936, leaving a widow (appellant) and no 
children. Appellant contended that the in- 
terest of her husband vested upon the death 
of the testatrix, that his interest was de- 
visable and descendable and that she is en- 
titled to her husband’s share as his heir and 
devisee. 


HELD: That notwithstanding certain 
statutes under which appellant claimed that 
the gift to grandchildren of the testatrix 
vested at her death, the intent of the testa- 
trix prevails; that she intended to keep the 
income from the trust property in the blood- 
stream of her family until it reached her 
own grandchildren; that the distribution of 
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income is confined to the grandchildren liv- 
ing at the time their mother remarried; and 
that the testatrix did not intend that in- 
come should be paid to the widow of a de- 
ceased grandchild. 


0 
Investment Powers—Power to Retain 
Testator’s Investments Includes 


Exchange Where No New Liability 
is Assumed 


Toronto, Ontario—Weekly Court 
Re: Cotton, (19389 O. W. N. 546). 


The trustees of an estate were limited 
to the trustee field in making investments 
but under the will were empowered “to con- 
tinue or discontinue the investments of my 
estate at the time of my death.” Among 
the testator’s investments were debenture 
shares in a very large American company. 
The company had offered its debenture 
shareholders preferred stock in the com- 
pany or cash in exchange for their deben- 
ture shares. The adult beneficiaries all con- 
senting, the trustees applied for an order 
declaring that they had power to accept the 
preferred shares instead of cash. 


HELD: The order should be granted. 
The new securities did not involve the as- 
sumption by the trustees of a new liability, 
such as by the exchange of fully paid shares 
for those partly paid up, and there was in 
this case no risking of the capital of the 
company by an assumption of a new liabil- 
ity. 

It is interesting to note that the English 
Trustee Act, 1925, empowers trustees hold- 
ing company securities as part of the trust 
fund to concur in reorganizations, amalga- 
mations and reconstructions of the company 
and to accept and retain new securities given 
in exchange for those originally held. 


i 


Investments—Jurisdictional Amount 
—How Computed 


Missouri—Supreme Court 


St. Louis Union Trust Company v. Toberman, et 
al., 184 S. W. (2d) 45. 


This was a suit by the St. Louis Union 
Trust Company, as Trustee under the Will 
of Martha P. McCormick, to ascertain its 
power and authority to make bona fide in- 
vestments of the trust estate in (1) pre- 
ferred and common stock, and (2) in a com- 
mon trust investment fund created by the 
Trustee in which the trial court had au- 
thorized and empowered the Trustee to make 
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the investments. The issue in the case was 
restricted to the legality as distinguished 
from the advisability of the Trustee’s mak- 
ing the proposed investments. The Supreme 
Court transferred the case to the St. Louis 
Court of Appeals for the reason that the 
amount involved did not meet the jurisdic- 
tional requirement of the Supreme Court 
($7500). 

This case may be of interest to trustees 
and lawyers in other states as a result of 
the rule which it establishes. It appeared 
that the res consisted of bonds in the par 
value of $50,100 with a market value of 
$38,000 and with an estimated annual in- 
come of $1,102; that the life beneficiary re- 
quested and the Trustee proposed to invest 
$8,000 in preferred and common stocks and 
$8,000 in a common trust investment fund, 
hoping thereby to increase the annual in- 
come between $160 and $200. 


HELD: The value of the trust estate in- 
volved in the proposed change in invest- 
ments did not determine the amount in dis- 
pute. Where the object of the action is to 
obtain something other than a money judg- 
ment, the amount involved must be deter- 
mined by the value in money of the relief 
to the plaintiff, or of the loss to the defen- 
dant, should the relief be granted or, vice 
versa, should the relief be denied. 

Conceding that the hoped for increase in 
the annual net revenue between $160 and 
$200 would follow to the beneficiary in the 
event the proposed change was made, the 
jurisdictional amount was not present be- 
cause the record made no attempt “to af- 
firmatively disclose and we may not say that 
the life beneficiary will live long enough to 
receive $7500 in net revenue over and above 
what said beneficiary would receive if the 
proposed change does not occur.” 

In passing on the respondent’s motion to 
set aside the order transferring the cause 
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to the St. Louis Court of Appeals, the court 
disposed of respondent’s argument that the 
jurisdictional amount should be determined 
by considering the Trustee’s liability in the 
event it illegally invested in common stocks 
and they subsequently became worthless. 


a 


Life Tenant and Remainderman—Ap- 
portionment of Proceeds of Sale of 
Foreclosed Property—Restatement 
Rule Followed as to Rate of Inter- 
est 


Massachusetts—Supreme Judicial Court 


Springfield Safe Deposit & Trust Co. v. Wade, 
1939 A. S. 43, January 15, 1940. 


The question at issue was the apportion- 
ment of the proceeds of the final sale of 
real estate derived through the foreclosure 
of a mortgage. Among the assets which 
the trustee took over from the testator was 
a note secured by a mortgage. The mort- 
gage went sour about 1% years after the 
testator’s death, and was foreclosed about 
a year later, the mortgagee buying the prop- 
erty at the foreclosure sale for a nominal 
sum. The trustee carried it for about five 
years and then sold it for less than the total 
amount due for principal and interest. Dur- 
ing the period the trustee owned it the in- 
come from the property was not sufficient 
to carry it, and the trustee had to pay the 
foreclosure expenses and part of the carry- 
ing charges out of capital. No income was 
paid to the life tenant from this investment 
after the foreclosure. 


HELD: Since the investment became un- 
productive after the trust was established, 
it was the duty of the trustee to sell it as 
soon as a fair sale could be made, and in 
the meantime the foreclosure expenses and 
the deficiency in the carrying charges were 
properly paid from principal. 
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Second, the proceeds of the sale should 
be apportioned between capital and income. 
The court approved the formula for appor- 
tionment set forth in the Restatement of 
Trusts, §241, namely, to use as a basis for 
the income allowance, not the rate of in- 
terest set forth in the note, but the current 
return on trusts as determined by the pro- 
bate judge, computed from the date when 
the trustee’s duty to sell arose, i.e., the date 
when the mortgage became in default. Any 
- income which the life tenant received after 
that date should be deducted from the sum 
to be paid her, and retained in the principal 
account. (Note: This is substantially the 


New York rule, except as to the rate of in- 
See Newhall, Settlement of Estates, 


terest. 
p. 983.) 


en) 


Powers — Limitations — Exercise by 
Quitclaim Deed of Life Tenant 


Wisconsin—Supreme Court 


Meister v. Francisco, 289 N. W. 643, decided Jan- 
uary 16, 1940. 


The testator’s will gave all his property 
to his wife “to have, use and enjoy the 
same during the term of her natural life,” 
with full power to sell and convey the real 
estate and to deal with the proceeds as if 
they were personal property or to reinvest 
such proceeds in real estate, as she might 
elect. At the widow’s death the will gave 
the principal of the estate in trust for chil- 
dren and grandchildren. Eight years after 
the testator’s death the widow conveyed 
part of the real estate by quitclaim deed to 
a daughter in consideration of the latter’s 
agreement to support and care for the 
widow the rest of her life. Such agreement 
was fully carried out by the daughter. The 
deed contained no reference to the widow’s 
power of sale. After the widow’s death the 
children and grandchildren sued to set aside 
the deed on the ground that it exceeded the 
widow’s power of disposition. 


HELD: The will clearly gave the widow 
only a life estate, and it is exceedingly 
doubtful whether she was given any power 
to dispose of the corpus for her own bene- 
fit. But whether she had such power or not, 
her quitclaim deed to the daughter, con- 
taining no reference to any power of sale 
vested in the grantor, must be deemed to 
have conveyed only her life estate. It is a 
well established rule that where a grantor 
has both an interest in the granted prop- 
erty and a power of disposition thereof, his 
quitclaim deed containing no reference to 
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the power will be deemed to convey only 
his interest. 


eS 


Powers—Limitations—Executive Of- 
ficer of a Corporation May Not Act 
as Trustee in a Trust Instrument 
Given To Secure An Indebtedness 
To the Corporation 


North Carolina—Supreme Court 


Mills v. Building and Loan Association, 216 N. C. 
664 (filed January 3, 1940). 


The plaintiff, who owned a house and lot, 
executed a paper writing, in the form of a 
deed of trust covering his property, to the 
Secretary and Treasurer of the defendant 
Building & Loan Association to secure a 
note payable to and held by the Building 
and Loan Association. The Trustee in the 
deed of trust was the manager and chief 
executive officer in charge of the personnel 
of the corporate defendant and it was his 
duty to make collection upon the note. In 
the event of default, it was his duty to re- 
quire a foreclosure of the property covered 
by the deed of trust in accordance with the 
power of sale contained therein. 

There was default in the payment of a 
regular installment maturing in accordance 
with the terms of the note, and by reason 
thereof the trustee, after advertisement, 
foreclosed the deed of trust at public sale 
and the property was bid in by the Build- 
ing and Loan Association and deed made 
to it by the trustee. Subsequently, the 
property was resold by the Building and 
Loan Association to an innocent purchaser. 
Thereafter the plaintiff instituted action for 
an accounting and to recover damages for 
breach of trust for wrongful conveyance 
of the property purchased by the Building 
& Loan Association at the foreclosure sale 
and resold by it to an innocent purchaser. 


HELD: That the instrument, although 
in form a deed of trust, is, in effect, a mort- 
gage, since it was executed to the chief 
active executive officer of the corporation 
to secure a debt to the corporation, and the 
law relating to the foreclosure of mortgage 
deeds rather than the law relating to trust 
deeds is applicable. 

The Court pointed out that a mortgagee 
may not purchase at his own sale, and if he 
does so, he does not acquire an absolute 
estate.- Such sale is voidable at the election 
of the mortgagor and does not alter the re- 
lation of mortgagor and mortgagee existing 
between the parties. These _ restrictions 
brought about the creation of deeds of trust 
as a more acceptable form of conveying 





real property for security, but the relaxa- 
tion of the strict rules of equity with re- 
spect to mortgagor and mortgagee relations 
in favor of deeds of trust is predicated up- 
on the theory that the trustee in the deed 
of trust is a disinterested third party acting 
as agent both of the debtor and the creditor, 
thus removing any opportunity for oppres- 
sion by the creditor and assuring fair treat- 
ment to the debtor. 


Applying these principles to the instant 
case, the Court pointed out that the per- 
sonality of the trustee as such and as chief 
executive officer of the defendant corpora- 
tion cannot be separated. His duties were 
dual and inconsistent. He could not occupy 
that position of disinterested impartiality, 
which is a foundation stone upon which the 
distinction in the law relating to deeds of 
trust and mortgages rests. Therefore, it 
was held that the plaintiff was entitled to 
maintain his action for an accounting and 
to recover damages, if any, sustained for 
breach of the trust. 


NOTE: For a great many years the pre- 
vailing practice in this State has been for 
building and loan associations, banks and 
insurance companies engaged in lending 
money on real estate to have one of their 
officers designated as trustee in the deed of 
trust securing the loan. This decision throws 
some doubt upon the validity of many of the 
foreclosure sales held in past years by such 
trustees. 


ee 


Powers—Limitations—Life Tenant’s 
Power to Give Away Corpus—Ap- 
plicability of Statute 


Wisconsin—Supreme Court 


Re Estate of Holmes, 289 N. W. 638, decided Jan- 
uary 16, 1940. 


Testator’s will gave all his property to 
his widow for life, with power “to use and 
spend so much of the principal thereof as 
she shall see fit,” and to “hold, manage, use 
and dispose of my entire estate in whatever 
manner she shall see fit, without being in 
any way responsible to any person for her 
use and management of the said property.” 
The will further provided that upon the 
widow’s death such portion of the estate as 
might remain “unexpended” should go to a 
trustee for the benefit of a cousin of the 
testator. Three years after the testator’s 
death, the widow conveyed certain of his 
real estate to her son without any consid- 
eration. Two years after this conveyance 
the son mortgaged part of the real estate 
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and used the proceeds of the mortgage in 
paying medical and hospital bills of‘ his 
mother. 

A Wisconsin statute provides that where 
an absolute power of disposition, not ac- 
companied by any trust, is given to the 
owner of an estate for life, such estate, 
shall be changed into a fee, absolute in re- 
spect to the rights of creditors and pur- 
chasers, but subject to any future estates 
limited thereon in case the power is not 
exercised. Upon application for construc- 
tion of the will after the widow’s death, the 
county court held that the statute was ap- 
plicable, and that the widow had a fee title 
which she could lawfully convey to her son. 

HELD: (1) Since the statute applies 
only if the will gives an absolute power of 
disposition, it must first be ascertained 
whether the will does give such a power. 

(2) The will does not authorize a gift of 
the testator’s property by the widow. While 
the language as to her power of disposition 
is broad, it is at all points coupled with the 
word “use,” which means that the widow 
was intended to have the fullest power of 
disposition necessary to satisfy her own 
needs or desires; but the carrying out of 
that intent negatives the idea that she might 
destroy the usefulness of the property to 
herself by giving it away. The word “spend” 
used in the will leads to the same result: 
to spend is to pay out in exchange for some- 
thing needed or desired, and the use of this 
word negatives the right to make a gift. 

(3) The fact that the son, two years after 
receiving the gift of the land, mortgaged 
part of it to pay for necessaries of the life 
tenant, does not furnish a consideration for 
the gift. The mortgage was an entirely 
unrelated transaction, and the use made of 
its proceeds was merely in fulfilment of the 
son’s moral obligation to care for his moth- 
er. The trial court should have ordered 
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him to convey the real estate to the trustee 
under the will; but in view of the circum- 
stances attending the mortgage, he is en- 
titled to convey subject to the mortgage 
and to be credited with the amounts paid 
by him for interest and principal thereof 
and for taxes, subject to an accounting by 
him for rents received. 


SS 


Powers—Limitations — Termination 
of Trust Will Not Be Decreed at 
Request of Living Beneficiaries 
Where Unborn Contingent Benefi- 
ciaries Are Not Properly Repre- 
sented—Object of Trust Not Ac- 
complished 


Connecticut—Supreme Court 


Hills v. Travelers Bank and Trust Company, 125 
Conn. 641 (1939). 


A trust instrument provided that during 
the life of the settlor’s wife the trustee 
should pay the net income in thirds to the 
settlor’s wife and his two sons, or to the 
immediate issue of the two sons if either 
or both should die before the settlor’s wife. 
If either son or both died before the set- 
tlor’s wife, or after her, before reaching 
the age of thirty, his immediate issue should, 
on the death of the settlor’s wife or the 
death of either or both of the sons after 
her death and before reaching the age of 
thirty years, receive the trust property per 
stirpes. 

The settlor died in 1915. Both sons are 
now over thirty and without natural chil- 
dren. The settlor’s widow, who is still liv- 
ing, signed an instrument relinquishing her 
entire interest in the trust property. The 
two sons now seek a declaratory judgment, 
terminating the trust as to their respective 
shares and distributing the principal to 
them, and also asking that the third share 
remain in trust with the income thereof to 
be paid to the widow and on her death her 
share to be distributed to them. 

HELD: The trust deed expresses an in- 
tent that the plaintiffs should not receive 
the principal until the death of the settlor’s 
wife; during her life the two sons have only 
a right to one-third each of the income of 
the trust. 

Both sons having reached thirty years of: 
age, each has a vested third interest in the 
trust fund subject to divestment by his 
death before that of the settlor’s widow. 
Till her death, the unborn issue of either 
son have a potential interest in the trust. 

A trust may not be terminated unless all 
parties in interest unite in seeking the 
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termination. Unborn immediate issue of the 
plaintiffs have a contingent interest in both 
income and principal, but they are not here 
represented. As the trust is not of a public 
or charitable nature, the presence of the 
attorney general as a party affords no ade- 
quate representation for unborn issue of 
the plaintiffs. The plaintiffs may not be 
regarded as themselves. representing the 
unborn children since their interests are not 
identical, nor can it be said that the un- 
born children could suffer no detriment from 
lack ef representation. 

Termination of trusts is also limited to 
cases where the design and object of the 
trust has been at least practically accom- 
plished. There are contingent interests that 
must not be disregarded, and the trust must 
continue while the contingency does. 


a 


Powers—Limitations—Trust Created 
as Security But Possibly Continuing 
Beyond Lives in Being Held Void 


California—District Court of Appeal 


Estate of Gump, 99 Cal. App. Dec. 686, (Dec. 19, 
1939). 


Gump created trust with Wells Fargo 
Bank covering two parcels of land; bank 
to hold property for twenty years as secur- 
ity for payment of $75,000, with interest 
and advances; to manage and lease the 
properties, collect rents and out of income 
pay $750 a month on the indebtedness, bal- 
ance of income to be paid to trustor. If 
indebtedness paid within twenty-year term, 
bank to deed properties to three children of 
trustor, reserving to latter life estate in 
properties. If indebtedness not paid within 
twenty years, title to remain in bank until 
all sums paid. 

If trustor died during continuance of 
trust, trustee to convey properties to 
trustor’s children on their giving deed of 
trust to secure balance of indebtedness. If 
trustor died prior to expiration of twenty- 
year term, predeceased by any of her chil- 
dren, or if any child failed to execute deed 
of trust, bank to continue to hold properties 
and make conveyance only when indebted- 
ness was paid. If any child was then de- 
ceased, his issue were to take. 


Trustee given right at any time during 
term of agreement to sell properties, apply 
proceeds on indebtedness and invest balance 
for benefit of trustor. (Opinion does not 
state what would happen at trustor’s death 
to this fund, if created. Executors’ counsel 
advises that trust is silent on this point). 





Trustor having deceased, upon appeal prose- 
cuted from decree of distribution in trus- 
tor’s estate, appellant, a legatee, claimed 
trust void and the real property part of 
estate. Decree of distribution reversed. 

HELD: Possibility that trust might con- 
tinue and vesting of interests be postponed 
beyond lives in being and beyond twenty- 
five year period specified in Civil Code 715 
rendered trust void. 

NOTE: Trust in question created future 
interests, since it provided for succession 
of issue of children of trustor who might 
die during term of trust. Trust might ter- 
minate in three ways: (1) By payment of 
indebtedness; (2) by conveyance by trustee 
to trustor’s children, latter giving deed of 
trust back; (3) through sale by trustee, 
payment of debt, and investment of any 
surplus for trustor. 

As to (1), if this were only contingency 
upon which trust terminated it would seem 
good under Sacramento Bank v. Alcorn, 
121 Cal. 379. 

As to (2), provision that children must 
give trust deed to cover unpaid jindebted- 
ness, together with possibility that some 
or all might withhold complying with this 
condition until rights of unborn persons, 
namely, their issue, had accrued, would seem 
to effect postponement of vesting beyond 


lives in being, unless this contingency is 
taken care of by considerations pointed out 
under (8). 

As to (3), it is to be noted that trustee 
could make sale not in contravention of 


trust at any time. It seems clear that if 
trustee sold during trustor’s lifetime, pro- 
ceeds at her death would vest either (a) 
in her general estate, or (b) in her children 
or their issue. On either contingency trust 
would be good. Leaving aside contingency 
noted under (2), trust would be good, since 
there was nothing in trust instrument re- 
quiring postponement of sale, and all per- 
sons in interest could have converted an 
absolute interest in possession. 

This satisfies Civil Code Sec. 716, even 
though non-action by trustee might post- 
pone actual sale and distribution until af- 
ter period permitted by rule against per- 
petuities had run. (Robert v. Corning, 89 
N. Y. 225 (cited with approval in Estate 
of Phelps, 182 Cal. 752, 190 P. 17); Estate 
of Pforr, 144 Cal. 121, 77 P. 825; Estate of 
Campbell, 149 Cal. 712, 87 P..578; Estate of 
Heberle, 155 Cal. 728, 102 P. 985; Howe v. 
Morse, 174 Mass. 491, 55 N. E. 218; Hart 
v. Seymour, 147 Ill. 598, 35 N. E. 246; 
Baker v. Stern, 194 Wis. 233, 216 N. W. 
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147, 58 A. L. R. 462; 2 Simes on Future 
Interests, Sec. 568; Notes 89 A. L. R. 1046, 
7 A. L. R. 612, 618, and 58 A. L. R. 521; 
Leach, Powers of Sale in Trustees and the 
Rule Against Perpetuities, 47 Harv. L. R. 
948.) 

The case seems to be one of split con- 
tingencies, one bad, one good. (See Leach, , 
Perpetuities, 51 Harv. L. R. 638, 654 
(1938); 2 Simes on Future Interests, Sec. 
521.) The good contingency, that of sale, 
did not occur. 


a, 


Wills—Probate—What Proof Neces- 
sary to Establish Lost Will 


Iowa—Supreme Court 
Goodale v. Murray, January 9, 1940. 


This was an action in probate to estab- 
lish-a lost will. The evidence, in brief, es- 
tablished that the decedent had always been 
friendly to the plaintiff and her family, had 
stated many times that he intended to leave 
his property to the family and to her, that 
a diligent search had been made and no will 
had been found either at the home of de- 
cedent or at his safety deposit box or else- 
where among his papers. Over objection, 
one Bartels was permitted to testify that 
he was the cashier of the savings bank 
where deceased did business about fifteen 
years before, and that the owner of the 
bank then prepared a paper for the dece- 
dent, that the paper was a will and was 
read over to the decedent by the owner of 
the bank in the presence of the witness, 
that it was signed and subscribed by the 
owner of the bank and Bartels as witnesses. 
Bartels was further permitted to testify as 
to the contents of the will based upon his 
having heard the will read. 

One Kobliska, over objection, was per- 
mitted to testify that in a conversation with 
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decedent shortly before the latter’s death, 
the latter stated he had made a will leaving 
all his property to the plaintiff. 

The court entered a judgment, finding 
that the terms of the lost will had been es- 
tablished and ordering it admitted to pro- 
bate. The State of Iowa appealed. 


HELD: (1) To establish a lost will it is 
necessary to prove by clear and convincing 
testimony (a) the due execution and exis- 
tence of the instrument, (b) that it has been 
lost and could not be found though diligent 
search was made in all places where there 
was a reasonable likelihood of its being 
found, (c) that the presumption of its de- 
struction by testator with the intention to 
revoke it, arising from its absence on his 
death, has been rebutted, and (d) the con- 
tents of the will. 


(2) The testimony as to declarations 
made by decedent that he intended to will 
his property to the plaintiff were not hear- 
say but statements showing the existing 
state of mind of the decedent which was 
material as bearing upon whether he did 
make a will leaving his property to the 
plaintiff. 

(3) Testimony as to declarations of the 
deceased that he had made a will leaving 
his property to the plaintiff were not hear- 
say but were admissible to prove the then 
state of mind of the declarant as tending 
to prove his prior act. 

(4) The evidence satisfactorily showed 
loss of the will and search therefor; the 
sufficiency of such proof is ordinarily a 
matter for the sound discretion of the trial 
judge. 

(5) In the absence of any evidence as to 
the circumstances of the destruction of the 
will, it is presumed that the will which was 
in the custody of the testator and which 
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cannot be found at his death was destroyed 
by him with the intention of revoking it. In 
this case the evidence satisfactorily rebut- 
ted the presumption of revocation of the 
will. 


(6) The only evidence admitted at the 
trial to establish the contents of the will 
was the testimony of Bartels who had heard 
it read in his presence. His testimony was 
not obnoxious to the hearsay rule, being 
justified by necessity and a circumstantial 
guarantee of trustworthiness. 


0 


Addresses Lawyers on 
Estate Planning 


Pointing out the importance of a 
liquid estate, George S. Vrionis, estate 
and insurance trust consultant asso- 
ciated with the Phoenix Mutual Life In- 
surance Company in New York, urged 
attorneys to devote greater attention to 
the matter of estate planning, in a talk 
before the Hudson County Bar Associa- 
tion, Jersey City, N. J. Explaining the 
use of business insurance and business 
insurance trusts as important elements 
in providing available cash when the 
business-man testator dies, Mr. Vrionis 
referred to a recent national survey of 
50,000 estates which showed that the 
average shrinkage through taxes and 
probate expenses was 28.94%, much of 
which, he. said, could be avoided by 
proper planning of the estate and will 
draftsmanship. Many attorneys have 
been overlooking this field as a source 
of lucrative business, as well as a dis- 
tinct service to their clients, he de- 
clared. 


Mr. Vrionis is well known in the trust 
field, having been a trust officer in var- 
ious banks in New York and New Jer- 
sey for twenty years prior to joining the 
Phoenix Mutual last year. He was one 
of the first trust men to address life un- 
derwriters on trust functions and life 
insurance trusts. His experience in 
this field dates back to 1927, when he 
was connected with the United States 
Mortgage and Trust Company, later 
absorbed by the Chemical Bank and 
Trust Company of New York. 





White Wife Loses, Indians Get 
Fortune 


Five years of litigation over the estate 
of Jackson Barnett, the world’s richest In- 
dian, was ended as Federal Judge Robert 
L. Williams held the legal heirs to be thir- 
ty-three Creek Indians and a white wo- 
man. 

More than 800 persons from eleven States 
and Canada claimed kinship and asked 
shares in the $2,000,000 to $3,000,000 es- 
tate. 

Judge William’s ruling held that heirship 
was determined on the basis of Federal 
enrollment records of the Creek tribe made 
by the Dawes Commission several decades 
ago, together with all evidence introduced 
in the case. 

Judge Williams held that three groups 
of Indians, the white widow of one tribes- 
man and the estate of another were the 
legal heirs. 

The groups entered into a family contract 
in 1937 providing that should any persons 
in any group be found heirs the estate 
should be divided among the three groups. 

Judge Williams found that the contract 
was “duly and legally” approved by the 
Secretary of the Interior and that “said 
contract is hereby approved and will be 
given effect by this court.” 

The decision eliminated Mrs. Anna Laura 
Lowe Barnett, white widow of the Indian, 
from a share in the estate. Judge Williams 
quoted a California Federal Court ruling 
which held that Barnett was incompetent 
and his marriage to Mrs. Lowe invalid. 

Mrs. Lowe drove to Barnett’s small cabin 
in the hills of Okmulgee County in 1920 
and took the Indian to Kansas, where they 
were married. The government, as guar- 
dian of the illiterate Indian, charged that 
the forty-year-old woman had “kidnaped” 
Barnett for his oil wealth. 

Hie was then seventy-seven years old and 
known as “Crazy Jack.” 


——————— 


Interlocking Directorates Get 
Further Extension 


At the eleventh hour, the Congressional 
prohibition of interlocking directorates of 
Federal Reserve member banks was post- 
poned until June 1, 1940. The Board point- 
ed out that this extension would be final. 
President Roosevelt had indicated to Chair- 
man Marriner Eccles that he had no objec- 
tion to such a short extension. 





Philadelphia Court Rules on Sale 
of Trust Assets 


As a result of a recent State Supreme 
Court decision, and at the instance of the 
Corporate Fiduciaries Association of Phila- 
delphia, the Orphans Court of Philadel- 
phia County has set forth rules for trustees 
in disposing of non-legal assets received 
from the testator. The Court stated that, 
in order to be relieved of liability for fail- 
ure to sell non-legals promptly, fiduciaries 
must show one of four things: 


1. The market is so restricted or limit- 
ed that it is impossible to sell the particu- 
lar stock. 


2. An offering of a large block of stock 
would affect the market, and reduce the 
price then considered current. 


3. That sale would be at a sacrifice 
and a reasonable expectation of a normal 
price in the future existed. 


4. The will permits retention of the se- 
curities or the beneficiaries agree for the 
company to retain the stock. 
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